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£r parte BUMFORD and others, in re MILLER 

and another. 

August gth. 

1 HIS was a Petition, by the Assignees of the Bank- A Creditor ag* 
rupts, that the Commission might be superceded , and g^teved by the 
that the Bond given by the Petitioning Creditor to the jf'^j^f^^ ^^. 
Ijn'd Chancellor, might be assigned to the Petitioners, ,^,^^^ cannot 
for the benefit of themselves and the rest of the Credi- under the 5th 

tors, and that a new Commission might be issued. Geo, IL c, 30, 

s. «3, call for an 
A clear Case was made for a Supersedeas of the Assignment i^ 

Commission, and for a new Commission, and the only the Bondgvcen 
disputable point was. Whether the Bond could be ^^ '^ ^^^ 

assigned to the Petitioners ? Chancellor on 

the issving oj the 
Mr. Agar : — Cammisiion. 

This is a Case in which a Creditor has been greatly 
Aggrieved, and Smithey v. Edmondson (a), is an Authority 

(fl)3 Esut, 10. 
Vol,. II. B 
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IftlG. 

^ V ' 

E.t parte 

BUMFORD 

and others, 
in re 

HlI.LER 

and another. 



to show that, under the 5 Geo, II. c. 30, s. 23, the 
Bond may he assi^ed to a Creditor who has been 
aggrieved. The words of the Act are, that " if it 
shall appear that such Commission was taken out 
fraudulently or maliciously, that then the Lord Chan' 
cellor, &c. shall and may, upon the Petition of the Party 
or Parties grieved, examine into the same, and order 
satisfaction to be made to him, her or them, for the 
Damages by him, her or them, sustained ; and for the 
better recovery thereof may, in case there be occasion, 
assign such Bond or Bonds to the Party or Parties so 
' petitioning, who may sue for the same in his, her, or 
their Name and Names ; any law, custom, or usage to 
the contrary notwithstanding." In the Case mentioned, 
luord EUenborough says, " It is objected here, that the 
Plaintiff is not a party grieved ; but he appears to be 
a Creditor of the Bankrupt; and every Creditor may 
be said to be a party grieved by the suing out of a 
fraudulent Commission, which may intercept or delay 
the just distribution of the Bankrupt's Estate; and more 
particularly as this Plaintiff appears to be appointed 
Assignee under the subsequent Commissicxi. No doubt, 
therefore, he is a party grieved, and as such, a proper 
Person to whom the Bond might be assigned." Mr. 
Justice he Blanc also says, " The Person damnified 
may be either the Bankrupt, or a Creditor, as the Com- 
mission is malicious or fraudulent. It appears that the 
Lord Chancellor thought this a fraudulent Commission 
taken out with the connivance of the Bankrupt, and 
therefore that the Creditors were the parties grieved, 
and not the Bankrupt.'' 



Mr, Leach, and Mr. CuUen, contra : — 
Can it be said that every or any Creditor who is 
aggrieved is entitled to petition for an Assigmment of 
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t&e Bond ? Nobody ever heard of sudi an Assignment, 
The Judges have, certainly, in the Case cited, thrown 
out an Opinion of that kind; but the Case did not 
require it. The Bond was properly assigned in that 
Case. It was assigned to Smithey, not as being a 
Creditor of the Bankrupt, but as Assignee of thd Bank- 
rupt under the second Commission against him. He 
represented the Bankrupt, add the Estate and Rights 
6f the Bankrupt were rested m him, and therefoine it 
was, he obtained the Assignment in right of the Bank-* 
rupt. The Order by which the Assignment was made 
states, that ^' for the purpose of recovering from him 
the Damages and Costs sustained by the Estate of Webb, 
in consequence of the said Commission having been 
sued out, and the said Application to supersede the 
same, I. A. Lord L. Lord High-Chancelbr, &c., do 
therefore Assign, 8cc. unto the Plaintiff as Assignee as 
afinresaid, his Executors, 8cc., the Bond, &c/' The Bond 
Uierefinre was asMgned to him, not as a Creditor who was 
aggrieved, but as Assignee, and as such entitled to the 
benefits of the Bankrupt, who had been aggrieved. The 
most that can be said of Smsthey^nd Edmondson, is, 
that it contains dicta in jfavour of an Assignment of the 
Bond to a Creditor. 



i8l6. 

C- — ^ * 

^ Ex parte 

BUMFOKD 

and others, 

in re 

Miller 

aod aiioiher. 



Mr. Agar, in Reply : — 
A Creditor must be comprehended under the term, 
*• party grieved," used in the Statute. When the 
Lord Chancellor made the Order assigning the Bond 
to Smithey, it must have been because he considered 
him, being a Creditor, as a party grieved, tlie Batdt* 
rupt was there a party to the fraudulent issuing of the 
Commission, and therefore he oould have no right 
to petition for an Assignment of the Bond; «id 

B 2 



i8f6. 
Ei parte 

BUMFOBD 

and otherTf 
in rt 

MiLLSR 

and another. 
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his Assignee, as representing him, and claiming in ki^ 
right, could not be entitled. The only ground on which 
Smithey could petition ibr an Assignment of the Bond 
was^ as an aggrieved Creditor. The Judges appear so 
to have considered the Order, and they were fully 
warranted in the Opinions they expressed. 

The Vice-Chancellor : — 
This is a point of great importance, and my respect 
for the Opinions of the Judges in Smithey v. Edmondson 
is such, that I shall not finally decide upon this Case 
without further consideration. The point in question was 
not the immediate point in that Case : theBond had been 
assigned to the Plaintiff, and the Pleadings admitted 
him to be the Assignee of the Bankrupt. The Bond 
being assigned to Smithey as Assignee and Creditor of 
the Bankrupt, if he was entitled to the Assignment as 
Assignee, though not as Creditor, still the Assignment 
was good. The Assignee stood in the place of the 
Bankrupt. The Bond could not be assigned to the 
Bankrupt, because it being in respect of Damages sus* 
tained by him, the Assignee was entitled to the benefit 
of the Assignment. The Prayer of the Petition was 
in the alternative — to have it assigned to Webb himself, 
the Bankrupt, or to his Assignee. Smithey v. Edmonds 
son, therefore, cannot be quoted as an express Authority 
in favour of an Assignment of the Bond to a Creditor 
merely as such, though, certainly, it contains dicta to 
that effect. There being, therefore, no express Case 
in point, the Question must be determined on the 
words of the Statute. 



It is not in the memory of any individual that the 
Bond has been assigned on the Petition of a Creditot 
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. Not a day pasaes^ in which Creditors are not aggrieved 
hy firaudulent Commiasiona, and yet no instance can 
be produced where a Creditor has applied for an Assign- 
ment of the Bond. This is strong to show that no 
anch Assignment can be made. 

The words ** party or parties^ used in the 23rd Section 
of the Act, appear to me to mean the party or parties 
made Bankrupt ; and when it speaks of the party or 
parties grieved, it means, I apprehend, the party or 
parties improperly made Bankrupt The object t>f that 
Section of the Act appears to be, to protect persons 
from having Commissions issued against them, who are 
not Bankrupts, and does not look to the protection o( 
Creditors. The Bond is given, conditioned to prove 
the party a Bankrupt, and then a remedy is given if the 
party is not proved to be a Bankrupt, by an Assignment 
of the Bond, upon a Petition of ih^ party grieved : con- 
struing that clause of the Act by itself — looking at the 
preamble, and the words used, it can mean only the 
Bankrupt, by the term, party grieved. This construe^ 
lion is fortified by referring to the 24th Section of 
the Act, by which a provision is made in favour of the 
Creditors in cases where the Bankrupt acts fraudulently. 
In the Cases there put, the Debt is to be forfeited, and 
goes '' in Trust for, and to be divided amongst, the 
other of the Bankrupt's Creditors, in proportion to their 
respective Debts." Where, therefore, the Act intends 
to provide for the security of the Creditors, the pror 
vision is in express terms. The Act was not meant 
to make a provision in favour of Creditors by the terms 
employed in the 23rd Secticm, otherwise it would have 
contained the explicit language in their favour which is 
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iu»ed in the 94tb Section. I think* theielbre, the wards 
used in the 23rd Section apply aaij to the Bankrupt. 

If Creditors were to be considered as parties grieved 
under the 23d Section, great difficulties would ensue. 
One Creditor might be injured in one way, other Cre- 
ditors, in another. There might be 10,000 Creditors. 
Is each entitled to an Assignment of the Bond, or only 
a few, or the first that applies ? Is there to be a race 
amongst the Creditors; or is he who is the most ag- 
grieved to have the Assignment ? 

ThiB is my present impression upon this point ; but 
such is my respect even of the dicta of such Judges, 
that I shall not now finally decide this Question. 

N. B. At a subsequent day, the Vice-Chanceliar said. 
He retained the Opinion he had expressed. 

Petition dismissed. 



AugUdt 22d. 

An Award made 
on a reference of 
a Point of Law is 
binding, though 
the Arbitrator 
mistakes theLaw, 
A Flea stating 
no new matter in 
bar of tbe Suit, 
over-rukd. 



STEFF V. ANDREWS and Ux. 

1 HE Bill stated a dispute between the Plaintiff and 
the Defendants as to an Estate, upon the construction 
of a Devise, and that they had submitted the decision 
of that point to an Arbitrator, who made an Award in 
favour of the Defendants, as fc^ows ; — '• Fiist, That the 
^d Estates, Lands^ and Premises, and the Right and 
Title thereto, belonged to and was the Property of said 
James Andrews and Mary his Wife — that is to say, 
that the said James Andrews, by virtue of his Inter- 
marriage with the said Mary, his Wife, is seised thereof, 
in right of his said Wife, in his demesne as of Freehold, 
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far tke toftn of his natiirtl Hfe; and that the said Maiyt ]8]6. 

Us Wife, is seised in her own right of and in the * * 
Rereniaii oU in, and to the said Estates, Lands, and Stkff 
Premisea expeetant upon tiie detennination of the said AKoaEws 
Life Estate of the said James Andrews m hef Demesne as ^^d Ux. 
ofFee. Seamdfy, That the said Wiaiam Stef, his Executors 
or Administrators, shall and do pay to the said James An- 
drews, his Executors or Administrators, on or before the 
first day of August next, the Sum of looL, the same to be 
considered and taken by way of compensation, not only 
for all Claims and Demands of the said James Andrews 
and Mafy his Wife, or either of them, for or by reason 
of aD Mesne Profits, Rents, or Proceeds of the said 
Estate and Premises, but dso for a Compensation for 
any Allotment which may have been had by or xnade 
under any Inclosure Act, or otherwise, in right of the 
said Premises, or in lieu of any Commonable Rights 
belonging thereto. Thirdly, That the said William Steff 
shall and do pay, bear, and diseharge all the Coito 
incurred by the said James Andrews and Mary his Wife, 
or either of them, by reason of the proceedings in Equity, 
the same to be taxed by the proper Officer ; but that 
each party shall and do bear and pay their own Costs 
of the Action at Law above mentioned, or the proceed- 
ingTB had therein, in any Court of Law. Lastly, That 
each of th^ parties shall bear and pay his own Costs 
and Charges attending this reference, and shall equally 
bear and pay the Expenses of this Award.*' 

The Bill then stated, that the Arbitrator (not men** 
tionuig his Name), had in this Awarcl mistaken a plain 
p;>int of Law, and therefore, that the same ought to be 
set aside ; and prayed, " That it might be declared that 
the said Award is illegal, and that the Arbitrator who 
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Igi0^ made the same was mistaken in point of Law as to 
the true legal construction of the Will of ThomaM 
BUhrey\ and that his said decision in his Award 
Andrews against Plaintiff was founded upon such mistake in 
and Ux. point of Law; and that the said Award might be set 
aside, and declared null and void, and Plaintiff released 
from the burthen and effect thereof; and that said 
Defendants might in the mean time be restrained, by 
the Order and Injunction of this Honourable Court, 
from in any way enforcing the same, or any part thereof, 
against Plaintiff; and that they and each of them may, 
in like manner, be restrained from proceeding upon the 
same, or in respect thereof, against Plaintiff in a Court 
of Law, and from commencmg and prosecuting an Ac- 
tion or Actions at Law, or otherwise to compel Plaintiff 
to comply with the direction of the said Award, or to 
enforce the same, or any part thereof, or the payment of 
any Money, or the performance of any Act, by the said 
Award ordered and directed/' 

To this Bill, the Defendants by their Plea stated, 
1st. The Arbitration Bond — the Condition therein — 
and the Agreement of the Parties that the Submission 
to the Award should be made a Rule of the Court of 
Common Pleas. 2dly. That Baker John Sellon, the 
Arbitrator, took upon him the Arbitration; and sdly. 
The Award. 

Mr. Otoen, in Support of the Plea : — 

If a Point of Law be referred to the decision of an 

Arbitrator, his Award is binding. It was so held in 

Ching V. C/Ung (a). Some doubt was thrown upon that 

Case in Kent v. Elstob (Jb) ; but Lord Eldon, in Young 

(a) 6 Ves. 2S2. (b) 3 East, 13. 
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v^ Waken <c), adhered to the opinion he had expressed 

in Ching ▼• Chmg. In Nkholls v. Chalk (d), it was 

held, that where a submission had been made a Rule of a ^^ 

Court of Common Law, this Court has no jurisdiction. Akorbws 

The Bill did not state the Name of the Arbitrator, 
his Name was therefore introduced by the Plea, and it 
is thus shown, that it was a Serjeant at Law to whom 
the Point was referred. The Bill also did not state 
that the Submission was agreed to be made a- Rule of 
Court, and that fact therefore was introduced in the 
Plea. 

Mr. Temple, contra : — 
In Ridout v. Fayne (e). Lord Hardwicke determined, 
that if an Arbitrator is mistaken in a Point of Law^ 
this Court will relieve. If an Arbitrator states the 
reasons on which he founds his Award, and those reasons 
are not consonant to Law, the Court will reUeve ; though 
it is otherwise where he makes his Award without 
stating his reasons (y*). 

No new material matter is stated in the Plea. The 
Name of the Arbitrator, and the fact that there was a 
Submission to make the Award a Rule of Court, are 
immaterial facts. The Defendants, if right in saying 
the Award is good, should have demurred. 



The Vice-Chancellor ; — 
If a point of Law be referred to the decision of an 
Arbitrator, the parties are bound by his decision, whether 
right or wrong ; unless fraud or corruption is imputable. 

(0 9 Vts. 364. (/) Kent v. Ektob, 

(<0 14 Vet. 365. 3 Ewt, 13. 

(e) 3 Atk. 491 « 



\ 
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1616. That was decided in CAti^ v. CUmg (g); and BOtwitli* 
standing what was said in KeiU v. EUtob (b), Loid Eldan 
contimied of the same Opinion, as appears from Foaiiig 

^ •• V. Waliera (i). 

sod Ux With respect to the objection as to form, it is clear 

that if a Bill be open to a Demurrer, a Plea cannot be 
. resorted to. A Plea to be good must state some new 
' matter, which is a bar to the Plaintiff; but this Plea 
states no new matter in bar of the Suit. It states the 
Arbitration Bond and Award, but they were stated in 
the Bill. It states also the Name of the Arbitrator, 
and a Submission that the Award should be made a 
Rule of Court; but these statements are unimportant. 
It does not signify who was appointed Arbitrator : If 
parties chose to refer a point of Law to the decision of 
the Porter of Lincoln's-Inn, they might, and his decision 
would be binding ; and a mere Submission to make an 
Award a Rule of Court is unimportant, unless it actually 
was made a Rule of Court ; and if the Plea had stated 
that the Award had been made a Rule of Court, the 
Plea might have been considered as double, and there- 
fore bad. 

If made a Rule of Court, this Court could not Act ; 
the Jurisdiction would be transferred to the Court in 
which the Submission was made a Rule (A); but if the 
Submission is not acted upon, no other Court acquires 
Jurisdiction — no Process of Contempt lies, — it is the 
same as if no such Submission has been made. 

As this Plea, theiefore, has stated oe new matter in 
bar of the Suit, it must be overruled. 

Plea over-ruled. 

(g) 6 Ves, «82. (A:) See Gwmett t. Bannister, 

(A) 3 East 13. 14 Vc8. 530. 

(») 9 Vss. 364. 
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Ex parte HORSLEY and another, in re GREEN. 
Ex parte GREEN, in re GREEN- 

AugMt idth. 

1 HERE were two Petitions, one by Horsley, and A Commission 
another to supersede the Commission issued by Green ; ^onll not be super* 
and another by Green, to supersede the Commission *^^^ ^ account 

isBued by Hwsley and another. On the 26th of October "f"" 'Tf'J'^i' 

-^ . , . ^ . . TT ^ , turn of the Bank' 

i8i5» a Docket was struck by Petitioners Harsley and ^^ if he is welt 

another agaJuast John Green, and a Commission issued ]cnown, as de- 

on the 3d Novemb^ foUowuig, in which the Bankrupt scribed in the 

M(a6 described *' of the Het^t House near Bromyard, Comnussion. 

HereforeUhite, Dealer and Chapman.'^ 

On the 1 St November 1815, another Docket was 
Btrucfc by the Petitioner William Green, (the Father of 
the Battkni|it,) atkd a Commission iasued on the ioth« 
in which Commassion the Bankrupt was described 
'' of ike Pariah of Tedsione Delamere, in the County of 
Hereford, Dealer assd Chapman.'' 



The only question upon which there was any doubt, 
was, whether the Commission iemied by Horjsley and 
another* eontainfod a correct descriptioii of the Bank- 
rupt ; or, whether it was iMt so incorrect as to make it 
propet that that Comaaission should be supemeded in 
favour of WUHam Grteriii CommiesiM^ which it was 
contained the correct description of the Bankrupt. 



Many Affidavits were filed on the part of iiie 
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, ^^'^' tioners Hanley and another, to show dial the Bankropt 

» ^^ was wdl known by the description giTcn in their 

HoasLBT and Comnu8si<Hi ; and on the other hand, Affidants were 

vMiber, £]^ ^ show that the description in WilKam Greem's 

Gkexv. Commisukm was the correct one, and that by ^rfiich he 

Eg parte was known. 



mre 



Gassv. Si, Samuel Romilly, and Mr. CulUn, in support of 

the Commission of HorsUy and another : — 

The description, in our Commission, was sufficiently 
correct. The description is merely to ascertain the 
identity of the Bankrupt ; and if he is well known by 
the description given, that is sufficient, though it be a 
mis-description. But in fact, the description was ccnrrect. 
We have fourteen Affidavits stating that the Bankrupt 
was always described as in this Comnussicm. Hie 
Letters were directed to him by that description ; and 
he described himself in the same way. The second 
Docket was struck with a knowledge of the first, and 
the second Commission is invalid, unless the first Com- 
mission is superseded, which there are no grounds for 
doing. The second Commission may perhaps contain 
the most correct description, but the first contains the 
popular description, and by which he was best known. 

Mr. Hart, and Mr. Mountague, contra : — 
A right description of the Bankrupt's residence, in a 
Commission, is as necegsary as a right name. The 
Bankrupt did not reside in the Hedge House, which was 
in the possession of another person, but at a place 
called the Hedge House Gate, which are different places. 
Many Winesses swear that the Bankrupt occupied the 
Hedge House Gate, and that he was known as of that 
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ftkce. In re Gordon, and in Ex parte Marsdon (a), 
the Commission was set aside on account of a mis^ 
deser^Uon of the Bankrupt. When a Commission is 
issued with a wrong description of the Bankrupt, the 



M 



(a) The Case in re Gordtm^ 

^ November 5th, 1813, as ap* 

pears from Mr. Montague^s 

^ note was thus : ** A Commis- 

t- sion isnied against Jokn Got' 

^ dom^ of Copthall Buildings, in 

pt. the City of London. After 

the choice of Assignees, a 

Petiuon wu presented by the 

Assignees, stating, that John 

OordoK carried on his business 

io Copthall Courts and not in 

.Copikall Bmldmgs ; that Cop- 

thali Buildings adjoin to and 

lead from Copthall 6ourt; 

hut that the Counting-house 

of John Gordon was upwards 

of eighty yards from the point 

«f junction; and praying a 

supersedeas, and that a new 

Commission might issue. 

Sir Samuel Romilly for 
Petitioner:—- 

Mr. Montague, for the Peti- 
tioning Creditor, consented, if 
the CfaaneeUor thought it ne- 
cessary , that ik niewCommission 
should issue ; and so his Lord^' 
ship did think, and a superse- 
deas was therefore directed." 

Mr. Montague'^ Note, of 
the other Case, was as fol- 
lows: ^' E*- parte Mandon^ 



Lin. Inn Hall, July 89d, 1814, 
A Commisuon issued against 
L Needham, of A ■ , in the 
Parish of Hope. Before it 
was opened, another Commis- 
sion issued against L Need- 
ham, of A , in the Parish 

of TidvweU. 

There was a person of the 
name of L Needham, of 
A «-^, in the Parish of Hope^ 
but he was not the person 
against whom the Commis- 
sion was intended to iasue. 
The real Bankrupt lived at 
TidsroeU. 

This was a Petition by the 
Petitioning Creditors under 
the second Coounission, to 
supersede the first Ordered 
with Costs. 

Sir Samuel Romilly, and 
Mr. Montague, for 
Petitioners ; — 

No Counsel appeared on 
the other side. 

The Chancellor expreised 
great disapprobation of the 
modein which the Petitioning 
Creditor under the first Com* 
mission had swooi in different 
AiSdavits to a wrong Parish.'' 
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1816. 

Ex parte 

HoRBLET and 
another, 

m re 
Greeit. 
Ex parte 
GmEKv, 

Mire 
GRKOir. 
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j^actice is to issue another Commission with a right 
description. The description in the second C<»imis- 
sion is unquestionably correct, and that ought to stand. 
No Parish is named in the first Commission. 

Mr. Cullen, [in the absence of Sir Samuel RamiUy,'] 

in Reply : — 

When the name of a Bankrupt is mis^lescribed, yet 

if it be idtm sonans, the ChanctUor has refused to issue 

another Commission, as in £r parte Smith (b), and other 

Cases. 



In the MS. Cases produced by Mr. Montague, there 
was a flagrant mis-description of the Bankrupt, by 
which Creditors might have been misled, but here no 
Creditor could be misled; all must have known who 
was meant. 



The Vice-^Chancellor: — 
I am not aware of any other Cases in which a Com- 
mission of Bankruptcy has been superseded on the 
ground of a mis-description of the Bankrupt, besides 
those which have been mentioned by Mr. Montague. 
There are several Cases as to the effect of a Commission 
issued in a irrong Name: — Stephens v. Elizie (c). In 
re Baldwin (d). Ex parte Smith (e), and Ex parte Scho- 
afield (f), are Cases of that description ; but here the ob- 
jection is, that the BaAkrupt's place of abode is wrongly 
described. Suppose the Parish was not rightly named, 
would that vitiate the Commission ? Where a person. 



{b) t Rose's Cat. Baak- 
mjrtcy, p. 25. 
(c) Gamp.-N. P. Cases, 856. 



(d) 1 Rose's Cases in Bank- 
ruptcy, p. 20. 
(f)lb. 26. 
(/) lb. 2 Tol. 246. 
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Uving in London is made a Bankrupt, the Parish is 

scarcely ever mentioned, but only the Street in which 

he lives. If the Banknipt's name, place of abode, and 

Mystery is mentioned^ that is sufficient. If, in this 

Caee, the Bankrupt's place of abode is as well known, 

in popular acceptation, by the description used in the 

first Commission^ of the Jltdge House, near Bromyard, 

as by the descriptioQ nsed in the second Commission, 

the first Commission must stand. The Plaintiff, Wm» 

Green, does not pretend he did not know him by that 

desciiptkm. In the Case, in re Gordon, cited by Mr. 

Montagiie, tfaei*e does not appear to haite been much 

discussion. C#rtainlyi Copthaii BuiUings was different 

from Copthaii Court ; it was a palpable mistake in the 

Place of Abode. The other Case, JCr parte Marsdom^ 

was a stronger Case, there being two persons of the 

same name, and a false description of the Bankrupt's 

Place of Abode. 



1816. 

Ex parte 

HoRSLBT and 

another, 

tn re 
>Orb»n. 

Gany, 

imte 



Many Witnessea swear this Bankrupt was known by 
the des^ption used in the first Commission. If he had 
been described as in the second Commission, attempts 
would, probably, have been made to supersede the Com* 
mission upon the Affidavits of persons who knew hiBl 
under the description contained in the first Qommisaion. 
As no per^n could doubt the idffntity of the Bankrupt 
as described in the fivst ComnissiQn^ 1. see no groond 
for supeneding it. Hie* Ccfmsussion iseued by William 
Greets must be superseded, and bis Petition diamiMed; 
and the Costa of the second Comwteeioiij and of the 
Supersedeas, and application to sufieiwde the aame^and 
eiqpepaes occasioned by ti^e Petition, of TKUiamGfeeth 
must be paid by him lo the Petitioww itiorafey, wod 
another, the same to be taxed by the MaaCer. 



% t 
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,^, HOR5SBY r. LEE and Otlwn. 

Hiutmmm^ Colber, AmigDtteB of B^piui Darwim, a Buiknipt (tlie 

Uumiwfthe Father of the Plaintiff), of the first ptft ; die said Bmp- 

Wiftm€tnmm ^ Darwm and S. Dancim. his Wife (die Mother of die 

P^*^ ^ Plaintiff), of the second port ; and Miiry Pefff, A. Pefiy, 

~JJ2^ X £flftrf/ and G. /fooyifr, of die diird part; Duam 

/tfffmff grmHfi ^^ Cottier granted, he. onto the said M. Peity, 

If tie Httiwmd A- P€^J* •/• ElBott, and G. Hooper, 42s /. 61. 3 J. JRnrr- 

TheHmdmd fer-Cemii. together with the Diridends, to hold the 

•ftermmi tQlu$ wKoyt oponTmst, to apply the Diridends for the separate 

jSlSf^^*^ we of S. IXrrirf» daring her Life, and, after hCT Deadi, 

TMtanAti mmd ^ ^PP'T ^^ Principal and DiTidends among all and 

• mmerelJU- ^^ *v<^h Child and Children of the said B. Dancim, 

mgfmaUisimde ^7 ^^ ^^ •^'- Darwm, as should be then firing, in eqndl 

of hi$ Property : Shares, payable at Twenty-one: bat if either of the 

Tkeperiomim Children shoald die before his or their shares shook! 

'moe€ deoik tk€ become payable, the shares of him, her or them so 

^ amd iLm ^J^^S' ^ ^ P**^ ^ ^* sarvivors ; and if only one 

He Hmshami Child who ehoold Utc to attain Twenty-one, then the 

Atf wHkout Principal Sam and the Diridends to be paid to snch 

krmgdome muf only Child. By the same Indenture, Deacon, and Col- 

•*^«^'^ Her granted, 8cc. to the said M. Petty, R. Petty, J. 

r^jJJ^* Elliott, and G. Hooper, certain Shares in a Messaage, 

heU, thai the ' ^^ ^ ^^ Assignees Aight, Tide and Interest in and 

JFifewat entitled to the Real Estate late of Richard Petty (the Fatho' of 

iy Swrvhorihip the said 5. Darum), and the Moiety, or half part of the 

to the Stockf Share and Proportion of them the said Assignees, of, 

^^ ^!^, ^ in, and to a certain som of 2,762/. ii#. zd. apon the 

Si*jms m if **°*® Trusts as were declared respecting the 422 /. 6#. 3 A 

Aaignet. ' Fnur^per^Cents. 
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The Plaintiff and Anne Mary Darwin were the only 
Issue of Baptist and Sarah Darwin. Baptist Darwin 
died in 1782. In 1787 the Plaintiff married Nathaniel 
Homshy, without a settlement, and in February 1799 
the Plaintiff and her Husband assigned over a Moiety 
of their Interest in the said Trust Funds upon the con- 
tingency of the Plaintiff surviving her Mother, unto 
the Defendant, John Parker, as a collateral Security 
for the due payment of an Annuity of 30/. granted by 
the Plaintiff's Husband, Homsby, to Parker during his 
life, in consideration of 200/. paid to Harnsby, 

In 1790 Anne Mary Darwin married John Patten. 

In 1801, Thomas Ralph and the Defendant, George 
Lee, were appointed Trustees, and the Trust Monies, 
which then consisted of 1453/. 155. 6d. Three per 
Cents, were transferred to them. 

Anne Mary Patten died in 1 807, and Sarah Darwin 
(the Mother) died early in February 1814 {a). 

The Plaintiff's Husband, Homsby, was confined in 
the Bang's Bench Prison for Debt, and in January 1814 
was discharged under the Insolvent Act, and his Estate 
and Effects vested in a Clerk of the Peace, and the same 
were by him assigned to the Defendant John Seton. 

Homsby afterwards, 16th February 1814, died without 
having instituted any proceedings, or done any act to 
reduce the Trust Fund into possession in the short 
interval, a few days' only, between the Widow's death 
and his own. 

Thomas Ralph died 24th March 1814. 

(a) The particular day of her death did not appear on the 
Pleadings. 

Vol. II. C 
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lj|^^ Tht BaU ^afice tbeat hcsi^ fmtd, timt Ae Trust 

* " ' Fiaii, wttk dK D ii ii faiay r mste be tsaiafcrred tt> die 
Hr>ttY«BT Hamcif ; isr» if the Cbort «hoiiid be of ofniiaa 
the ]>efefviaiiti Pmrker ^nd ScCon, or dtfaer of 
w«»e cxintied CO them, thai, thai the Pfcuntitf lijj^hr be 
tfkcnterf to have st Settkmezit oat of the nine. 

The Ddendant Parker, hj his Answer, inswtwi, thai 
the DrndoMk and Intoest of the moictj of the Trmrt 
MoiaeM assigned to him, ought to be applied priwant 
to the Trasts declared a» to the same, in and bj the 
Indenture of the 26th Febroarr 1799 ; and stated, that 
314 /. 3 1. 6 J, was doe to him for ten years and a half 
arrears of the Ammitjr, and claimed to be paid the same 
oat of the Trust Monies. 

The defendant Seiam^ bj his Answer, snbaaitted, that 
the Trust Funds ought to be truisfened to him as the 
Assignee of the Estate and Effects of Homsl^, for the 
benefit of himself and the rest of the Creditors. 

The Defendant Lee, the Trustee, submitted to act as 
the Court should direct. 

Mr. Cooke, and Mr. Richards, for Plaintiff: — 
The Plaintiff claims the whole of this Property, as 
having survived to her. This being a Reversionary In* 
terest, the Husband could not reduce it into possession, 
or part with it before the death of Sarah Darwm, the 
Mother ; and, after her death, a few days before his own, 
he did no act to reduce the Property into possession. 
Neither the particular Assignment to Parker, or the 
general Assignment under the Insolvent Act to Seion, 
operated as a reduction into possession. In Miiford v. 
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Mitfard (b) it was determined^ that the general Assign- 
ment in Bankruptcy had not the effect of reducing into 
possession a Legacy of Stock left in Trust for the be- 
nefit of the Bankrupt's Wife^and her right by Sunrivor- 
ship was established against the Assignees. The same 
principle must apply to all Assignments, whether under 
the Insolvent Debtors Act, or to a particular Assignee. 
They cited also Wildman v. Wildman (c), and Woollands 
V. Crowcher (d)» 

The Plaintiff by joining in the Assignment to Parker 
has not affbcted her Claim ; for, being a married Woman, 
the Deed was inoperative as to her. 

Mr. Leach, and Mr. Dowdeswell, for the Defendant, 
Parker : — 
The Assignment to Parker of this Reversionary In- 
terest, as a Security for the payment of the Annuity 
granted to him, was valid. In Wright v. Morley {d), an 
Assignment by the Husband of his Interest, in right of 
his Wife, was held good, subject to the Wife's Equity to 
a Settlement. That, it is true, was a present Interest ; 
but, whether the Interest to which the Husband is en- 
titled in right of his Wife be present or reversionary , 
makes no difference ; in both cases his Assignment is 
effectual, subject to the Wife's Equity to a Settlement. 

Mr. Trower, for the Defendant, Setan : — 
After the determination in Mitford and Mitford, I 
cannot contend that this Interest passed by the Assign- 
ment under the Insolvent Debtor's Act ; but this Defen- 
danty not having asserted any right to this Property, and 



(b) 9 Ves. 87. See Mr. 
Chrisiian'n observations on 
this Case. 1 Vol. Bankrupt 
Law, p. 370. 



(c) 9 Ves. 174. 
(rf) 12 Ves. 174. 
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Igi0^ made the same was mistaken in pofait of Law as to 

the true legal construction of the Will of Thomas 
Biihrey] and that his said decision in his Award 
Andrews against Plaintiff was founded upon such mistake in 
and U X. point of Law ; and that the said Award might be set 
aside, and declared null and void, and Plaintiff released 
from the burthen and effect thereof; and that said 
Defendants might in the mean time be restrained, by 
the Order and Injunction of this Honourable Court, 
from in any way enforcing the same, or any part thereof, 
against Plaintiff; and that they and each of them may, 
in like manner, be restrained from proceeding upon the 
same, or in respect thereof, against Plaintiff in a Court 
of Law, and from commencing and prosecuting an Ac- 
tion or Actions at Law, or otherwise to compel Plaintiff 
to comply with the direction of the said Award, or to 
enforce the same, or any part thereof, or the payment of 
any Money, or the performance of any Act, by the said 
Award ordered and directed/' 

To this Bill, the Defendants by their Plea stated, 
1st. The Arbitration Bond — the Condition therein — 
and the Agreement of the Parties that the Submission 
to the Award should be made a Rule of the Court of 
Common Pleas. 2dly. That Baker John Sellon, the 
Arbitrator, took upon him the Arbitration; and sdly. 
The Award. 

Mr. Oiven, in Support of the Plea : — 

If a Point of Law be referred to the decision of an 

Arbitrator, his Award is binding. It was so held in 

Cking V. Ching (a). Some doubt was thrown upon that 

Case in Kent v. Elstob {b) ; but Lord Eldon, in Young 

(a) 6 Ves. 282. (b) 3 East, 13. 
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¥^ Walien (c), adhered to the opinion he had expressed ^^^^* 

in Chu^ y. Ckmg. In NicholU v. Chalk (d), it was 

held, that where a submission had been made a Rule of a 

Court of Common Law, this Court has no jurisdiction. Avdrbws 

The Bill did not state the Name of the Arbitrator, 
his Name was therefore introduced by the Plea, and it 
is thus shown, that it was a Serjeant at Law to whom 
the Point was referred. The Bill also did not state 
that the Submission was agreed to be made a- Rule of 
Court, and that fact therefore was introduced in the 
Plea. 

Mr. Temple, contra : — 
In Ridout v. "Payne (e). Lord Hardwkke determined, 
that if an Arbitrator is mistaken in a Point of Law 
this Court will relieve. If an Arbitrator states the 
reasons on which he founds his Award, and those reasons 
are not consonant to Law, the Court will reUeve ; though 
it is otherwise where he makes his Award without 
stating his reasons {f). 

No new material matter is stated in the Plea. The 
Name of the Arbitrator, and the fact that there was a 
Submission to make the Award a Rule of Court, are 
immateiial facts. The Defendants, if right in saying 
the Award is good, should have demurred. 

The Vice-Chancellor : — 
If a point of Law be referred to the decision of an 
Arbitrator, the parties are bound by his decision, whether 
right or vnrong ; unless fraud or corruption is imputable. 

(c) 9 Vts. 364. (/) Kent v. EUtob, 

(rf) 14 Ves. a6s. 3 East, 13. 

(«) 3 Atk. 491* 
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1810. made the same was mistaken in pofait of Law as to 

the true legal construction of the Will of Thomas 
Bithrey\ and that his said decision in his Award 
Andrews against Plaintiff was founded upon such mistake in 
^^ ^^* point of Law ; and that the said Award might be set 
aside, and declared null and void, and Plaintiff released 
from the burthen and effect thereof; and that said 
Defendants might in the mean time be restrained, by 
the Order and Injunction of this Honourable Court, 
from in any way enforcing the same, or any part thereof, 
against Plaintiff; and that they and each of them may, 
in like manner, be restrained from proceeding upon the 
same, or in respect thereof, against Plaintiff in a Court 
of Law, and from commencing and prosecuting an Ac- 
tion or Actions at Law, or otherwise to compel Plaintiff 
to comply with the direction of the said Award, or to 
enforce the same, or any part thereof, or the payment of 
any Money, or the performance of any Act, by the said 
Award ordered and directed/' 

To this Bill, the Defendants by their Plea stated, 
1st. The Arbitration Bond — the Condition therein — 
and the Agreement of the Parties that the Submission 
to the Award should be made a Rule of the Court of 
Common Pleas. 2dly. That Baker John Sellon, the 
Arbitrator, took upon him the Arbitration; and sdly. 
The Award. 

Mr. Oiven, in Support of the Plea : — 

If a Point of Law be referred to the decision of an 

Arbitrator, his Award is binding. It was so held in 

Ching V. Ching (a). Some doubt was thrown upon that 

Case in Kent v. Ehtob (6) ; but Lord Eldon, in Young 

(a) 6 Ves. 28a. (b) 3 East, 13. 
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¥^ Walien (c), adhered to the opinion he had expressed 
m Chu^ y. Ckmg. In NichoUs v. Chalie (d), it was 
held, that where a submission had been made a Rule of a 
Court of Common Law, this Court has no jurisdiction. Avdrbws 

The Bill did not state the Name of the Arbitrator, 
his Name was therefore introduced by the Plea, and it 
is thus shown, that it was a Serjeant at Law to whom 
the Point was referred. The Bill also did not state 
that the Submission was agreed to be made a- Rule of 
Court, and that fact therefore was introduced in the 
Plea. 

Mr. Temple, contra : — 
In Ridout v. "Payne (e). Lord Hardwkke determined, 
that if an Arbitrator is mistaken in a Point of Law 
this Court will relieve. If an Arbitrator states the 
reasons on which he founds his Award, and those reasons 
are not consonant to Law, the Court will relieve ; though 
it is otherwise where he makes his Award without 
stating his reasons {J^. 

No new material matter is stated in the Plea. The 
Name of the Arbitrator, and the fact that there was a 
Submission to make the Award a Rule of Court, are 
immaterial facts. The Defendants, if right in sayiug 
the Award is good, should have demurred. 

The Vice-Chancellor : — 
If a point of Law be referred to the decision of an 
Arbitrator, the parties are bound by his decision, whether 
right or vnrong ; unless fraud or corruption is imputable. 

(c) 9 Vts. 364. (/) Kent v. EUtob, 

(rf) 14 Ves. a6^. 3 East, 13. 

(«) 3 Atk. 491, 
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Igi0^ made the same was mistaken in pofait of Law as to 

the true legal construction of the Will of Thomas 
BUhrey\ and that his said decision in his Award 
Andrews against Plaintiff was founded upon such mistake in 
and Ux. point of Law ; and that the said Award might be set 
aside» and declared null and void, and Plaintiff released 
from the burthen and effect thereof; and that said 
Defendants might in the mean time be restrained, by 
the Order and Injunction of this Honourable Court, 
from in any way enforcing the same, or any part thereof, 
against Plaintiff; and that they and each of them may, 
in like manner, be restrained from proceeding upon the 
same, or in respect thereof, against Plaintiff in a Court 
of Law, and from commencing and prosecuting an Ac- 
tion or Actions at Law, or otherwise to compel Plaintiff 
to comply with the direction of the said Award, or to 
enforce the same, or any part thereof, or the payment of 
any Money, or the performance of any Act, by the said 
Award ordered and directed/' 

To this Bill, the Defendants by their Plea stated, 
1st. The Arbitration Bond — the Condition therein — 
and the Agreement of the Parties that the Submission 
to the Award should be made a Rule of the Court of 
Common Pleas. 2dly. That Baker John Sellon, the 
Arbitrator, took upon him the Arbitration; and sdly. 
The Award. 

Mr. Oiven, in Support of the Plea : — 

If a Point of Law be referred to the decision of an 

Arbitrator, his Award is binding. It was so held in 

Ching V. Ching (a). Some doubt was thrown upon that 

Case in Kent v. Elstob (6) ; but Lord Eldon, in Young 

(a) 6 Ves. 28a. (b) 3 East, 13. 
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¥^ Walien (c), adhered to the opinion he had expressed ^ ^^^^' 
m CAtng V, Cking. In NicholU v. CAa/ie (rf), it was g^^^^ 

held, that where a submission had been made a Rule of a 

Court of Common Law, this Court has no jurisdiction. Avdrbws 

The Bill did not state the Name of the Arbitrator, 
his Name was therefore introduced by the Plea, and it 
is thus shown, that it was a Serjeant at Law to whom 
the Point was referred. The Bill also did not state 
that the Submission was agreed to be made a- Rule of 
Court, and that fact therefore was introduced in the 
Plea. 

Mr. Temple, contra : — 
In Ridout v. Fayne (e). Lord Hardwicke determined, 
that if an Arbitrator is mistaken in a Point of Law, 
£his Court will relieve. If an Arbitrator states the 
reasons on which he founds his Award, and those reasons 
are not consonant to Law, the Court will relieve ; though 
it is otherwise where he makes his Award without 
stating his reasons {J^. 

No new material matter is stated in the Plea. The 
Name of the Arbitrator, and the fact that there was a 
Submission to make the Award a Rule of Court, are 
immaterial facts. The Defendants, if right in saying 
the Award is good, should have demurred. 

The Vice-Chancellor : — 
If a point of Law be referred to the decision of an 
Arbitrator, the parties are bound by his decision, whether 
right or wrong ; unless fraud or corruption is imputable. 

if) 9 Vts. 364. (/) Kent v. EUtob, 

(rf) 14 \e^.a6s. 3 East, 13* 

(«) 3 Atk. 49i« 
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1315. and it is Ordered, that the said Commissioners of Seques- 

* ^ ' tration be at liberty to retain their said Costs, so dis- 

WALT^im tingaished and apportioned in respect of the said Estates, 
^'^^^ and pay unto the Plaintiffs their said Costs so distin- 
B^ «^^ '^^ apportioned in respect of the said Estates, 
out of the said Rents and Profits respectively, accordmg 
to such distinction and apportionment thereof: and it 
is Ordered, that the said Master do also tax the Peti- 
tioner, Jonathan Usher, his Costs of the proceedings 
on his behalf in this Cause, and of this AppUcation : 
and it is Ordered, that the said Robert Benson, and 
Peter Hodgson, the Commissioners, do pay to the said 
Jonathan Fisher, the remainder of the said Rents and 
Profits of the said Estates and Premises comprised in 
the said Indentures of the 19th and 20th days of Oc- 
tober 1788, and of the 4th and 5th days of March 1811, 
after retaining and paying thereout their said Costs, 
and the said Costs of the Plaintifis relating thereto, 
according to such distinction and apportionment, to the 
said Petitioner, Jonathan Fisher, in satisfaction, as far 
as the same will extend, of the Principal and Interest 
due to him in respect of his said Mortgage, and of his 
said Costs : and it is Ordered, that the said Commis- 
sioners, the said Robert Benson and Peter Hodgson, do 
let the Petitioner, Jonathan Fkher, into Possession of the 
Estate and Premises comprised in the last-mentioned 
Indentures, and into the receipt of the Rents and Profits 
thereof, as a Security for what shall be due to him in 
respect of his said Mortgage : and it is Ordered, that 
the said Master do tax the Petitioners, George Buckham, 
Michael Walker, James Birley, and Jane his Wife, and 
Isaac Williamson, their Costs of the proceedings in this 
Cause^ on their behalf, and of this AppUcation : and it is 
Ordered, that the said Robert Benson, and Peter Hodgson, 
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the 8aid Commissioners, do pay to the {petitioners 1916. 

George Buckham, Michael Walker, James BirUy, and ^ * 

Jane his Wife, and Isaac Williamson, their said Costs, WaliTee 
when taxed, out of the residue of what the said Master *"^ ^^^^ 
shall find due from them, the said Commissioners, for Bell 

Rents and Profits of the Estate and Premises comprised 
in the said Indentures of Lease and Release of the 15th 
and 16th days of August 1808 : and it is Ordered, that 
the said Robert Benson and Peter Hodgson, the said 
Commissioners, do pay to the said George Buckham, 
and Michael Walker, in trust for the said Petitioners, 
James Birley, and Jane his Wife, what will remain of 
the said last-mentioned Rents and Profits, after retain- 
ing and paying thereout their said Costs, and the said 
Costs of the Plaintiffs relating thereto, and so distin- 
guished and apportioned as aforesaid : and also the 
amount of the said Costs to be paid by them to the said 
Petitioners, George Buckham, Michael Walker, James 
J^rl^, and Jane his Wife, and Isaac Williamson, in 
satisfaction, as far as the same will extend, of the 
Principal and Interest due to the said George Buckham, 
and Michael Walker, in respect of their said Mortgage, 
in trust, as aforesaid. And it is Ordered, that the said 
Commissioners, the said Robert Benson, and Peter 
Hodgson, do let the said Isaac Williamson into the 
Possession of the said Estate and Premises comprised 
in the said Indentures of the 15th and 16th days of 
August 1808, in Trust for the Petitioners, George Buck- 
ham, Michael Walker, James Birley, and Jane his Wife, 
as a Security for what shall be due in respect of the last- 
mentioned Mortgage: and for the better taking the 
■aid Accounts, the Parties, and the Petitioners and 
Sequestrators, are to produce before the said Master, 
upon Oath, all Books, Papers, and Writings, in their 
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custody or power relating thereto, and are to be ex- 
amined upon Interrogatories as the said Master shall 
direct, who in taking the said Accounts is to make 
unto the Parties, Petitioners and Sequestrators, all just 
allowances." 



Original Bill, between THOMAS PALMER 

ACLAND, Esq. ... - Plaintiff, 

And DAVID CUMING, Esq. (since de- 
ceased,) - . . - . Defendant. 

Bill of Revivor and Supplement, between JANE 
GAISFORD, Widow, - - - Plaintiff, 

And the said THOMAS PALMER ACLAND 
and GEORGE CUMING - Defendants. 

98th August fp 
Wken Purchase ^ ^^ Original Bill was filed 31st May 1809, by T. P. 
Money i$ agreed Acland, praying, that David Cuming, the Defendant, 
iobefHttdfOnda (since deceased,) might specifically perform his Con- 
Omoeyancemade fj^^ to sell to the Plaintiff the Fee Simple of an Estate 
^t^£^i *^' called Stone and Stone Down, at Exford, in Somer- 
arise as to the ^tshire\ and that the Defendant might be decreed to 
Title, and the allow the Plaintiff Interest on the Purchase Money, 
Purchaser prO' 

poses to the Vendee to lay out the Purchase Money in Exchequer Bills tilt it is 
wanted^ but the Vendor returns no answer, and the Money is laid out in Ex" 
chequer BillSf the Vendee is at the risk, and is entitled to the benefit of such 
Purchase Money, with Four per Cent, Interest. When a Purchase is com' 
pleted the Vendee is entitled to the Rents and Profits of the Estate till pos- 
session is given,, and the Vendor to his Purchase Money, xoith Interest ; and if, 
by the neglect of the Vendor^ no Rents and Profits have been received^ he will 
be liable for xohat he might have received^ unless the Purchaser has taken 
possession. 
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ACLAND 

andothenii 



s^goo/. The Purchase Agreement was dated 4th June 1816. 

1807, and the Purchase Money was agreed to be paid 
on or before the ensuing 25th March, if a tender of a 
proper Conveyance was made. The Estate was in the 

possession of one Pitts, as Tenant to the Vendor, Gaisford 

whose Tenantcy expired at Lady-day 1808. and others. 

On the 9th July 1812, a Decree was made by the 
Master of the Rolb, referring it to a Master, to see 
whether a good Title could be made to the Estate, and 
an Inquiry was directed, whether the Defendant, before 
the filing of the Bill, could make a good Title ; and the 
consideration of Costs was reserved. 

Before the Master made his Report, the Defendant, 
David Cuming, died. 

Acland declining to file a Bill of Revivor, Jane 
GaUford, the Executrix of David Cuming, filed a 
Bill of Revivor and Supplement against Acland, the 
Plaintiff in the original Bill ; and also against George 
Cuming, the Brother and Heir at Law of David Cuming, 
deceased. 

The Supplemental Cause was heard 18th March 1816, 
when it was decreed, that the former Decree, 9th July 
1812, should be prosecuted between the present parties 
in hke manner as was thereby directed as to the then 
parties, reserving further Directions and Costs. 

On the 22d May 1816 the Master made his Report, 
which was afterwards confirmed, whereby he wa^ of 
opinion tha]; the late Defendant, David Cundng, could 
in his life-time; and that George Cuming, as Heir at 
Law of said Defendant, and the said Jane Gaisford, 
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Widow» as his Executrix, could, at the time of the Re- 
pent, make a good Title to the Estates; and he was 
also of opinion, that the late Defendant David Cuming 
could have made a good Title to the Estate before the 
filing of the original Bill. 

This Report, which was obtained by Jane Gaisford, 
Widow, was absolutely confirmed. 

The Cause now came on for further Directions, and 
as to Costs. 

Mr. Bell, and Mr. Home, for the Plaintiff in the 
Supplemental Bill. 

Mr. Benycn, for the Plaintiff in the Original Bill, 
and Defendant in the Supplemental Bill. 



Mr. 



-, for George Cuming, the Defendant to 



the Supplemental Bill. 

On the part of the Vendee, it was insisted, he was 
entitled to the Rents and Profits of the Estate from 
Lady-day 1808; and that an inquiry ought to be made 
what Rents and Profits he had received, or which, with- 
out his wilful default, he might have received. On the 
part of the Vendor, it was contended, that the Vendee 
was only entitled to such Rents and Profits as he had 
received, which, owing to the conduct of Pitts, who 
continued as Tenant after Lady-day 1808, were very 
deficient; and that possession of the Premises had been 
taken by the Vendee. It was denied, however, on the 
part of the Vendee, that he had taken possession. The 
Vendor also claimed the Interest which had been made 
on the Purchase Money, the same having been laid out 
in Exchequer Bills, though not with the consent of the 
Vendor. 
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Tlie Vics-Chancbllor : — 
The Matter having reported that a good Title can be 
made to this Estate, and that David Cuming, deceased, 
the Defendant to the original Bill, could make a good 
Title before the filing of the original Bill, Mr. Acland, 
the Plaintiff in that Suit, must pay the Costs of it, and 
so much of the Costs of the Supplemental Bill as relate 
to the original Suit ; but I shall not give any Costs in 
the Supplemental Suit. One question is, Whst Interest 
Acland is to pay on his Purchase Money? It has 
be^i contended that he should pay 5/. per Cent, on 
his Purchase Money, because he, in a Letter, stated in 
the <Higinal Bill, and admitted in the Answer to that 
Bill, applied to Cuming for his consent to lay out the 
Purchase Money in Exchequer Bills, to which Cuming 
returned no answer ; but in fact, the Purchase Money 
vras laid out in Exchequer Bills. This does not vary 
the general Rule. Cuming not having assented to the 
Purchase of the Exchequer Bills, Acland wbb alone 
subject to all the risk (a) ; and the Plaintiff in the 
Supplemental Bill cannot now claim the benefit of that 
Purchase ; but Acland must pay his Purchase Money, 
with 4/. per Cent. Interest. Another Question that 
has been made, is, MHiether the Decree should not go 
farther than in ordinary cases, and direct, in favour of 
Acland, an Account of the Rents and Profits of the 
Estates, which were, or which, without his wilful default, 
might have been, received? 



31 

18I6. 

AOLAVD 

and others. 

V, 

Gaisvoed 
and others. 



I have not found any authority which determines 
what is to be done with the Estate during the interval 
when the Title is under dispute ; during the suspension 
of an Executory Contract. In Equity, an Estate 

(a) Roberts v. Mtt$sey, 13 Vci. 561. 
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agreed to be purchased is considered as the Estate of 
the Purchaser from the time of the Contract, and the 
Purchase Money from that time is held to belong to the 
Vendor; but with respect to Possession, there is no 
change in the notion of Equity, until the Purchase 
Money is paid. The Vendor has a cleai- right to keep 
Possession until the Purchase Money is paid ; if the 
Purchaser enters before he has paid his Purchase 
Money, he is a Trespasser (b). Qjuoad Possession, the 
Estate belongs to the Vendor — it is not the Estate of 
the Vendee for the purpose of Possession ; for though 
in many cases the Purchaser is responsible, as if there 
be a Fire(c), still as to Possession, the right is in the 
Vendor, till his Purchase Money is paid. 



What has been decided as to responsibiUty for the 
Purchase Money? If the Purchaser suffers the Money to 
lie dead, it is matter of indifference to the Vendor : Why ? 
Because the Vendee haying the Money, must take care 
to employ it Roberts v. Massey, is an authority to 
show that the Vendor is entitled to his Purchase Money 
and Interest, though the Vendee has kept it at his Bankers 
unemployed. The Vendor, therefore, may call for 
Interest upon his Purchase Money, although the Vendee 
has suffered it to lie dead. Then, to pursue that prin- 
ciple, must not the Vendor, the legal Owner of the 
Estate, by a parity of reasoning, take care of the pur- 
chased Estate I He must. If he has received Rent, he 
must account for it ; if he has suffered Tenants to run 
in arrear, he is responsible for the loss thereby occa- 
sioned. If Possession of the Estate was given, or any 



(b) See Crockford r. Alex- 
ander, 15 Ves. 138. 



(c) See Paine v. Meller, 
6 Yes. 349 ; and Poole v. 
Shergold, 8 Bro. C. C. 118. 
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uy Tender of Possession was made to the Defendant, 
or the Defendant exercised acts of Ownership over the 
Premises, that may make a difference. These facts 
are not now before me. If the parties wish, they must 
be inquired into. 



The Order on further directions, was, 

*' That it be referred to the Master to compute Interest 
on the sum of 2,900/., the Purchase Money for the 
Estate and Premises comprised in the said Agreement, 
aflter the rate of 4 /« per Cent, per Anniim, from the 
fi5th day of March 1 808, the time when the Purchase 
Money was to have been paid. And it is ordered, that 
the said Master do inquire and state to the Court 
whether any Tender of Possession of the said Estate 
and Premises was made to the Plaintiff at Lady-day, 
1808; and if so, whether the same was accepted or 
declined; and whether the same Tenant continued in 
possession of the said Estate and Premises, and at the 
same Rent, and by whom and for whose use such Rent 
was received, and up to what time, and what arrears 
are due, and from whom and from what cause those 
Arrears have accrued, and whether any Notice was 
given of the said Tenant being in arrear; and whether 
the said Thomas Palmer Acland, the Purchaser, has, 
since the Agreement, exercised any acts of Ownership 
over the said Estate and Premises; and in case any 
special circumstance shall arise in making the said 
inquiries, the said Master is to state the same to the 
Court; and, for the better discovery of the matters 
aforesaid, the Parties are to produce before the Master^ 
upon Oath, ail Books, &c., and are to be examined 
upon Interrogatories as the said Master should direct ; 

Vol. II. D 
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And it is Ordered, that the said Master do tax the Costs 
of the late Defendant, David Cuming; and also the 
Costs, to this time, of the said Jane Gaisford, the 
Executrix of the said late Defendant, so far as the same 
relate to the original Suit of Acland against Cuming, 
&c. And this Court doth not think fit to give any 
Costs on either side in the said Supplemental Suit of 
Gaisford against Acland \ and this Court doth reserve 
the consideration of all further directions, &c." (c). 



Pttrchaitr under 
a Decree considered 
onljf as Owner rfthe 
Estate fiam the 
time he pays in his 
Purchase Money ; 
and not from the 
co^rmation of the 
Report by which he 
is declared the hest 
Pnrehaserju having 
taken objections to 
the TitU. 



(c) The following MS.Casc, 
as to the time when aPurchaser 
in the Master** Office is con- 
sidered as Owner of the Estate 
purchased, has been thought 
worthy of publication. 

MackreU v. Hunt^ 25th May 
1749- 

This Matter came on by 
Petition to the Chancellor, 
on behalf of Mr. Fludyer^ 
who had been reported the 
best Purchaser of a Messuage 
in Basinghall Street^ of which 
he was the Tenant, at 110^. 
a year Rent, and he was re- 
ported the best Purchaser at 
the price of 1000/., which 
Report was made absolute by 
an Order dated the 1 ith June 
1747, and he paid the Pur- 
chase Money into the Bank, 
the 23d March 1748; and 



now the question was, whether 
he should have a Conveyance 
upon paying the Interest of 
the Purchase Money from the 
date of the Order by which 
the Report was confirmed, or 
whether he should be charged 
with the Rent to Lady-day 
last. 

On behalf of Mr. Fhdifer^ 
it was argued, that these kind 
of Purchases are as Contracts 
with the Court ; and after the 
Report is absolutely confirmed, 
the Court, if a Title appears, 
will compel such Purchaser to 
complete his Purchase, and 
the party who is to convey is 
become but a Trustee for the 
Purchaser. The Estate from 
that time is his, and the Seller 
is at most entitled but to the 
Purchase Money and Interest 
to the time of its being brought 
into Court*. And it was 



• Ex parte Manning, 2 P. Wms. 410. 
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fiiilher argued to be the more 
reasonable to be so in the 
preseat case, because the 
purchase being a House, it is 
a wearing, wasting Estate, 
and therefore that the Owher 
ought to have the benefit 
of it from the time of his 
Purchase. Supposing a man 
should be reported the best 
Purchaser of an Estate held 
for LiYeSy and before the 
Conveyance made one of the 
Ltves should drop, he would 
nevertheless be compellable 
to complete his Purchase (jb) ; 
and so on the other hand, if 
a man ^ould be reported the 
best Purchaser of a Rever- 
sion, and that Report is con- 
firmed, and before a Convey- 
ance made the Reversion 
should fall in, he would never- 
theless be entitled to the bene- 
fit of his Purchase (c), which 
must go upon the ground of 
his being in effect the Owner 
of the Estate from the time 
of the Report's being abso- 
lutely confirmed. 

There was this further in 
the Case, and which had oc- 
casioned the delay in complet- 
ing the Purchase, that Mr. 
Fludyer had brought his Bill 
in this Court against the Heirs 
at Law of one Noah Berttn^ 
and also against (he persons 



who were to convey the House, 
in order to have the Convey- 
ance made, and to establish 
the Will of Noah Bertin^ and 
to perpetuate the testimony of 
the Witnesses to the execution 
of it ; the Title to the Mes- 
suage in question depending 
upon the validity of the Will ; 
which cause came on to be 
heard some time ago before 
the Master of the Rolls, who 
dismissed the Bill, but with- 
out prejudice to the Evidence 
for perpetuating the testi- 
mony of the due execution of 
the Will, and the Bill was 
dismissed with Costs as to the 
Heirs at Law, but no Costs 
were given to the other Par- 
ties; and now the question 
on this part of the Case was, 
whether Mr. Fludycr should 
be allowed the Costs he was 
at in this Suit out of the 
Purchase Money. And it was 
argued that he should, be- 
cause it was necessary, in 
order to make out the Title, 
that the Evidence of the Exe- 
cution of the Will should be 
perpetuated. That it appeared 
the W^ill was made at Bengal^ 
in the East Indies; MiBi the 
attestation, though by three 
Witnesses, did not express it 
to be with all the ceremonies 
which the Law requires touch- 
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ing Devisea of I^nds; and 
further, because it appears 
that the Heirs at Law had in 
their Answer contested the 
Will, and the Sanity of the 
Testator, and had insisted that 
he had shot himself two days 
after the making of the Will. 
It being therefore necessary 
to perpetuate the Evidence of 
the Execution of the Will, in 
order to make good the Title, 
the expense of it ought to be 
borne by the Seller, and not 
by the Purchaser: and it was 
compared to the Case where 
a Man is reported the best 
Purchaser of an Estate in 
which it is necessary, to make 
good the Title, that a Fine 
should be levied, or a Re- 
covery suffered, in which case 
there could be no doubt but 
that the expense of such a 
Fine or Recovery should be 
borne by the Seller ; but it was 
agreed in all these Cases, the 
Conveyance is to be made at 
the Costs of the Purchaser. 

But on the other side, it 
was arguedj that there was no 
occasion for the proving this 
Will, it being dated so long 
ago as the year 1723, and an 
uninterrupted Possession had 
under it ever since ; and that 
in the mean time there had 
been a Fine levied, and five 
years non-claim, which it was 
said would be a' bar agunst 



any pretence of Claim that 
might be set up by the Heirs 
at Law; and therefore that 
the proving the Will not being 
necessary to establish or make 
out the Title, the expense of 
doing it ought to be borne by 
Mr. Fludyer himself. 

Lord Hardwicke, Ckan^ 
cellar : — 
As to the first Question 
held, and so determined, that 
Mr. Fludyer was not entitled 
to have the Profits of the 
Premises till after the time 
for paying the Money into the 
Bank, and therefore that he 
was accountable for the Rent, 
and ought to pay it to Lady- 
day last The bidding is 
genera], and though the Re- 
port is confirmed, yet the 
Purchase is not completed 
till the Title is accepted, and 
the Money brought into Court; 
fbr till then, objections to the 
Title may avoid the bidding ; 
and he said, he took this to 
be the constant and settled 
Rule of the Court. It may 
indeed be otherwise, when 
upon the Report's being con- 
firmed, the Purchaser comes 
into Court, and to accelerate 
the Purchase, declares he is 
satisfied with the Title, and 
brings in the Purchase Money ; 
but that is not the present 
Case ; and there appears to be 
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no diflereoce from the Pur- 
chaser's being the Tenant, or 
in the possession of Houses or 
Land. In the purchase of 
Lands, it may be to the pre- 
judice of the Purchaser to 
give him the Profits, and 
oblige him to pay Interest 
for the Purchase Money, the 
Profits of Land not being 
equal to the Interest of Money, 
especially in these times, 
when there are so many public 
Funds in which Interest may 
he made of Money ; and I can- 
not look upon Mr. Fludyer'^ 
bidding, and his signing the 
Particulars, and the Report's 
being confirmed, as sufficient 
from that time to call him 
the Owner of the Estate ; and 
though I don't blame Mr. 
Tludyer*^ caution about the 
Title to this Estate^ yet his 
postponing the completing of 
this Purchase was certainly 
owing to his doubt of the 
Title ; and if eventually the 
Title had appeared defective, 
he would have come, and 
might have done it, to be dis- 
charged of his bidding; and 
therefore to call him Owner 
till he had accepted the Title, 
would be an absurdity. 

But then as to the other 
Question ; though I cannot say 
fid ^^ ^^ absolutely necessary to 
d to a perpetuate the testimony of 
*^^' the Witnesses to the execution 



f 

mat- 



of the Will, yet it appears 
reasonable to have been done, 
and the more so in respect of 
what was insisted on by the 
Heirs at Law in their Answer ; 
and in these Cases the Court 
exercises a general equitable 
discretion; and therefore I 
think he ought to be allowed 
so much, but no more, of the 
Costs of that Suit as related 
to perpetuating the testimony 
of the Execution of the Will ; 
but I lay no weight upon that 
clause of the Decree for the 
dismission to be without pre 
judice to the perpetuating the 
testimony of the Witnesses ; 
for though I think the Decree 
was right in dismissing the 
Bill, yet I think this Clause 
should not have been added, 
but the Bill should have been 
dismissed generally, which 
would not have hurt the Evi- 
dence, for that might never- 
theless have been at any time 
afterwards read, and the add- 
ing this Clause was improper. 
Therefore Order, on Mr. 
Fludi/er^s declaring by his 
Counsel he is ready to accept 
the Title, that a Conveyance be 
made to him upon accounting 
for the Rent to £ad^-c/ay last, 
out of which he is to deduct 
so much of the Costs as he 
was at in proving the Will; 
and it being admitted that nq 
Witnesses were examined in 
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sd Not. iSi6u MAZARREDO r. >L\ITLAND. 

mtrttieDc- 



mFUm^mdwfm J-N this Cause a Plea was pot in, and set dofvni far 
iis keimg cmOtd Argament, by the Defiendant. When the Plea was 

oBy dots mdt ^p- ealied on, the Plaintiff onhr, appeared. 

fimr.thtPkm "^ 

mm, cm mm Af^ 

^^iH ^ /Ae ^Ii'* ^^A 3Uid Mr. SkadM-iH, for the PbintifTs, COQ- 

Flmmi^ hmvimg tended, the Pka ought not merely to be struck out, 

hetm serud rnkk l^t that it ought to be overruled. 
mm Ordariosei 

ikttlm^hc 

The Vke-Ckamcellar had doubts whether the Plaintiff 

^ mm jBcl jffi" ought not to produce an Affidavit of Service upon hioi 
i&rir »p«- of the Order to set down the Plea, to entitle himself to 
Snd, tie fUm ^^^^ ^ oveiraled. 
stirirjfrwIiNrf 
of tit Pmptr. 

Nov. 13th. The Point was mentioned again on this Ja\% when the 

Yict-Ckaucellur asked the Bar how ihev understood the 
Practice to be in such Case ; but Sir ^*. RinttilU, and 
other Gentlemen, stated, thev had no recollection of 
any Case, or Practice, in jviiit. 

The Register, Mr. (.Vi>/K liciiu: retVrnxl to, ihouijLl 
such an Affidavit \^as nec^sc>arv ; and s^^id thtre uere 



the Cause by the Heirs a: ii be referrcti to the Mi!>!tr to 

Law, he b likewise to be at tax the Costs and settle the 

liberty to deduct snch Costs Conveyance, if the parties 

as in this respect was payable didfer ati'ut the saiiio. 
to the Heirs at Law ; and let 
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instauces where when the Plea was overruled such an 
.Affidavit was made ; but he found no instance in which 
the Plea had been oyer-ruled Mrithout such an Affidavit. 

The Vice-chancellor said, it would be too much for 
Him to over-rule the Plea without such an Affidavit, 
there being no precedent for doing so. All He could do 
was to order the Plea to be struck out (a). 
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Ma Z A R REDO 

Maitlakd. 



N. B. On a subsequent day, Mr. Parker moved that 
the Plea might be restored to the Paper, but the Vice- 
ChanuUor refused to do so, unless an Affidavit was 
made by the Solicitor, accounting for his not being pre- 
pared when the Plea was called on. 

(a) In Adams v. Dowling, the Fice-C^fl/icc//or expressed 
the same day, and in scvc- himself to the same cflcct. 
lul other Cases afterwards, 



Plea struck out^ 
refused to be rc- 
stored to the 
'Paper, unless on 
an ^idaxit ac- 
counting for the 
Party not being 
prepared. 
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Original and amended Bill, between WILLIAM CORV^ 
(Administrator of ELIZABETH CORY, hi» late 
Wife, deceased,) THOMAS LOWNDES, and JOHN 
WEST Plaintiffs. 

And FREDERICK GERTCKEN - Defendant 

Bill of Retivor between JOHN WEST, (Adminis^ 

trator of said WILLIAM CORY deceased, and 

Administrator, de bonis non, of ELIZABETH CORY, 

his Wife, and also of the said THOMAS LOWNDES, 

deceased) -.-.-- PlaintiflT. 

And FREDERICK GERTCKEN - Defendant. 

Stii and 12th 

November. ThE original Bill in this Cause was filed 7th May 
Awutrriedlm* 1802. The joint Answer of Lota fides and West, was 
Jamty bjf tie soli" filed February 11, 1803. Th® f*^^ which appeared 
cUahom of ktm- (torn, the proofs in the Cause, were these : 
u"' , By a Settlement, 18th February, 1774, made on the 

iornew ^obtamtd ^^^^^ ^f Elizabeth Orion, with John Gertcken, the 
a Transfer of ^^"^ ^^ 75o'- Three-per-Cent. Consols, whith had been 
SiockfromTrus- previously transferred into the Name of yiicholas Han" 
ieeSf a few cox, a Trustee, and a Party to the Settlement, was 
MoHtks before ke settled, iu Trust to pay the Dividends thereof to John 
c«wo/^gf,«iM^ Ger/citen and EUzabeth, his intended Wife, during 
^ ^^^j their Lives, and the Life of the Survivor; and after 
Tnmsfer of the ^® death of the Survivor, to transfer the Principal to 
ruidme of ike such Children or Child of Gertcken, and Elizal>cth, his 
Stock to tokick intended Wife, as should be Uving at the death of such 
ke was eniitiedi Survivor. 
and tken assigned 

all kis Property to two Creditors, uho had struck a Docket against him^ thc^ 
agreeing not to prosecute tke Docket ; kcld, to be a fraud in the Infant ; and 
tkat ke recognized tke payment c ken of Age ; and tkcreforc, and because the 
Agreement uas contrary to tke spirit of tke Bankrupt Laws, suck Assignees 
held not entitled to call for a repayment of tke Money paid during tke Infancy, 
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iThe Marriage took place, and there was issue a 13]^. 

Daughter, who married the Plaintiff, William Cory. ' "^ ' 

WilliamCobt 

Haticox, the Trustee, died 28th February 1 793, and and others, 

appointed William Hancox, John Leader fijid, Peter Rich, 

Executors of his Will. 



F. Gbhtcksk 
and others* 



By an Indorsement on the Settlement, 28th February 
1 793# between Geftcken and his Wife of the 1 st part, 
Hancox, Leader, and Rich, of the 2d part, and Frede- 
rick Gertcken and John M'Donnell of the 3d part^ 
IMlerick Gertcken and M'Donnell were appointed 
IVustees of the 750 /. Stock, in the place of Nicholas 
Hancox, the deceased Trustee, and the Stock was trans- 
ferred into their Names. 

Elizabeth Gertcken died in September 1793* 

In the beginning of the year 1795, William Cory 
applied to Frederick Gertcken and M'Donnell, to sell 
out 300 /., part of the 750 /. Stock, and pay the same to 
him ; his Father-in-Law, J. Gertcken, having agreed to 
take him into Partnership: 60/. being to be paid to 
J. Gertcken, and the rest necessary for Cory's other 
occasions. Thomas Cory, an Attorney, the Brother 
of William Cory, also applied to Frederick Gertcken, 
urging him to comply with William Cory's request, 
assuring him that he would not run any risk in so 
doing. The Trustees agreed to sell out the Stock ; and 
Thomas Cory, shortly after, called upon Frederick 
Gertcken with a Power of Attorney for selUng out 350 /. 
Stock, instead of 300 /. ; but as the Power of Attorney 
was prepared, though as to the additional 50 /. without 
Authority, the Trustees signed it. On the 1 oth February 
^795* ^e Stock was sold out, and produced after all 
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if^ld, expeaies, 218/. 4^.; which, together with 22/. lor^ 

^ ' Dividend* doe, was paid into the hands of Frederick 

Willi amCokt Gtrteken, who paid 138 /. 41. to WUUam Cory, and 

a0dodief»y jj^^ ^^ Dividends, 22/. 101.; and 60/., the residue, 

p ^ was retained for •/. Gertcken, who being indebted to 

and oChen* Frederick Gertcken to a greater amount, he, Frederick 

Gertcken, with the consent of William Cory and /. 
Gertcken, applied the 60/. in part payment of such 
Jklbl. 

J, Gertcken died the 1st of August 1795, having made 
his Will, but naming no Executor, and leaving Eliza- 
beth, the Wife of William Cory, (one of the Plaintiffs 
in the original and amended Bill), the only Child of 
the Marriage, him surviving. 

Frederick Gertcken took out Letters of Administration 
to J. Gertcken, with the Will annexed, but his Pro- 
perty was insufficient for the payment of his Debts. 

In September 1 795, Frederick Gertcken transferred to 
William Cory, 400 /. Bank Annuities, the residue of the 
750 /. Bank Annuities. 

On the 7th March 1797, a Docket was struck by 
Lowndes and West, (two of the Plaintiffs in the original 
and amended Bill), against William Cory, but was not 
proceeded on, in consequence of an Agreement for that 
purpose, April 1 2th 1 797, entered into between William 
Cory, and Lowndes and West, by which, William Cory 
assigned over all his Property, of whatever description, to 
Idnondes and West, to secure payment of a Debt due to 
them. from W. Cory, and the Costs of tlic proceedings 
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4J 



fakca lo make William Cory a Bankrupt, and empower- 1915^ 

iDg them to sne for and reeot^o' Ike same. ^^ ^ * 

William CoRT 

EUzabeth, the Wife of WI/iVwn Cory, died lerth April •"^ ''^®"> 
1798, and he, in the same year, administered to her. » Gebtohbx 

andothcis» 
The original Bill prayed, that, the Defendant might 

be compelled to transfer the sum of 350/. Bank Annui- 
ties to the Plaintiffs Lowndes and West, and to pay the 
Dividends due thereon since the death of J. Gertcken : 
or in case it should appear that the same had been 
transferred and dis{$bsed of, then that the Defendant 
might be decreed to answer the value thereof, and of 
all the Dividends, and to pay the same to the Plaintiffs 
Lowndes and West. 

A Cross-bill for a Discovery, was filed by Fre- a Cross BUl^ 
derick Gertcken, against the Plaintiffs in the original taken pro con^ 
Bill. Lowndes and West put in their Answers ; but fi^^o ordered^ on 
William Cory put in no Answer, and stood out Pro- Motion^oberead 
cess of Contempt: and on the 24th July 1804, ^^^ ^ju n * * I 
Order was made " that the Plaintiff's Clerk in Court (^^„,^^ 
should attend at the hearing of the Cause, with the 
Record of the Plaintiff^s Bill, in order to have the 
same taken Pro Coufesso against the Defendant." On 
the 12th December 1804, an Order was made that 
Frederick Gertcken, the Defendant in the original Cause, 
and the Plaintiff in the cross Cause, be at liberty, on the 
hearing of the original Cause, to read the Cross-bill 
filed by Frederick Gertcken against William Cory ; and 
liberty was alsa obtained by Frederick Gertcken, on tlic 
14th November 1804, to read, at the hearing of the 
Cause, the Answer of Lowndes and West, to the Cross- 
bill filed against them and William Cory, 
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1816. ^^ September 1804, William Cory died Intestate, ancf 

" '"2 ui 1808, the Plaintiff West administered to him, and in 
Willi amCory November, 1814, took out Administration, de boms non, 
and others, ^ Elizabeth Cory, the Wife of William Cory. 



r. 

F. Gehtckeh 
aod others. 



In 1807, or 1808, Lowndes, one of the Plaintiffs died; 
and in consequence of his death, and that of William^ 
Cory, a Bill of Revivw was filed 2d May 1814. 

Mr. Wetherell, and Mr. Collinson, for the Plain- 
tiffs:— 

The Trustees were not warranted in adrancing the 
350 /. Stock to William Cory, it belonging to his Wife; 
and if William Cory was entitled to it, yet as he was 
then an Infant, as was also his Wife, it was a breach of 
Trust to pay it to him. It is not clearly evidenced that 
William Cory received the Money; but whether he 
received it, or not, it was an improper payment ; and 
these Assignees of Cory, under the Assignment of 
12th April 1797, are entitled to call for a re-payment. 
Supposing William Cory's absolute Assignment to 
Lowndes and West was an Act of Bankruptcy, yet he 
being dead, that objection is not now available. A 
Docket being struck can have no effect, as it was not 
followed by a Commission. 

Sir Samuel Romilly, and Mr. Moore, for the Defen- 
dants: — 

[They proposed reading the Cross-bill which was filed 
against Cory and the other Plaintiffs, and taken pro 
confesso against Cory, and ordered to be read at the 
hearing of the Cause, as before noticed.] 
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^r. Wetherell objected, that a Bill merely for Dis- 
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F.G ERTCKKM 

and others. 



eovery could not be read ; and that the Order of the w , t c 
ILord Chancellor was, that the Clerk in Court should ^^^ others, 
attend with the Bill at the hearing, to hare the same x:. 

taken pro con/esso ; not determining that it should be 
4aken pro confesso, which is matter for consideration. It 
is not said in the Order whether it was a Bill for Relief, 
>or for Discovery; and the Order to read it was, " saving 
just exceptions ;" and therefore it was now sufficiently 
in time to object to the reading of it. 

The Vice-Chancellor : — 
The Act 45 Geo. 3. (a) enables the Court to take a Bill 
of Discovery pro confesso against a Member of Parliament, 
which shows such a Bill may be so taken. Is it to be 
done in no other Case? The parties had notice of the 
application. Whatever the weight of the objection 
may be, I think the Orders of the Lord Chancellor, 
directing the Bill to be taken pro confesso, and to be 
read at the hearing, are imperative upon me, and there- 
Tore that the Bill may be read as Evidence. 

[Part of the Bill was accordingly read.] 

Sir Samuel Romilly, and Mr. Moore: — 
This Suit has been unnecessarily protracted. The 
Stock was sold before it was assigned to the Plain- 
tiffs; and now, an ungracious claim is made for a 
repayment, upon the ground, that the payment to 
C(yry was a breach of Trust. The Money is suffi- 
ciently proved to have been paid to William Cory, 
who was entitled to it in right of his Wife. The 
Trustee might have refused to pay it, unless Cory, 

(a) C. 1^4, 8. 5. Ill Jones to Bills of Discovery, but not 
T. Davis, 17 Ves. 368, it was to Bills for Relief; but see 
thought the Act only extends ante^ 1 vol. p. 626. 
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had made a Settlement on his Wife; but it was in 
his discretion to insist, or not, on such Settlement. 
•WilliamCohy The infency of Cory was unknown to the Defendant. 

*° ° ' One of the Witnesses swears William Cory, acknow- 
T Gertckkn ^®^g^^ ^ \iiai, that in February i79o> he had received 

andothen. ^^ ^® Defendant 350/. Three per Cents., part of the 

750/.; and said, " He (meaning the Defendant) does 
not know that I am a minor. If I have a mind to be 
a n^e I can oblige him (meaning the Defendant) to 
pay it over again." Cory having thus imposed himself 
as an Adult upon the Defendant, could not be permitted 
in a Court of Equity to avail himself of his fraud. 
The Plaintiffs are merely Assignees of a Chose in Action, 
and cannot stand in any better situation than Cory. 

Another answer to the claim is, that after Cory was 
of Age he called for the remainder of the 750/. Three 
per Cents., making no demand of what had been previ- 
ously paid to him, or any observation upon it. This must 
be considered as an approval and confirmation of the 
previous advance. Lee v. Brown (a) applies to this part 
of the Case; as do also Smith v. Lowe (6), and Smith v. 
French (c). That an Infant is answerable for a fraud is 
clear. If an Infant, having a light to an Estate, per- 
mits or encourages a Purchaser to buy it of another, 
the Purchaser will be entitled to hold against the Person 
who has the right, although Covert, or under Age (d). 

(fl) 4 Ves. 362. 9 Mod. 35 ; and Evans v. Bick- 

(6) 1 Atk. 490. nell, 6 Ves. p. 174; and as to 

(c) 3 Atk. 943. an Infant, Watts v. Cresswell, 

((/) Sugd. Vend, and Purch. 9Vin. 415; 9 Mod. 38. 96, 

597-8, Ed. 4. The autho- 97; 4 Bro. C. C. 505 n. ; 

rity he cites as to a Fane Clare v. Earl of Bedford, 13 

Covert are, Savage v. Foster, Vin. 536; Chan. Cas. 85, 123. 
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Mr. Wetherell, in reply : — ^ ^^^^' 

If the Plaintiffs cannot succeed to the whole extent .., ^ 

WXLLIA'MCMlft 

-of their claim, they must at least be entitled to the 60/. ^ othere. 
which the Defendant retained out of the 350/. Stock „, 

sold out, together with Interest upon it. The Court F. GxB/fcKEir 
will never sanction such a transaction. andolheis. 



The VKfE-CHANCELLOR : — 

What do you say, as to the Contract under which 
ybu daitn, being founded on an Agreement to withdraw 
the proceedings on the Docket which was struck against 
Cory? 

Mr. Wetherell: — 
The Act 5 Geo. 11. c. 30, does hot apply, because tio 
Commission issued. 

The Evidence does not clearly estabUsh that Cory 
received the produce 6f the Money sold out. If an 
Executor chooses to pay an Infant a sum of Money, 
the Infant may insist on a Repayment. An Infant 
may bind -Umself for necessaries, but he cannot borrow 
Money, though to buy necessaries, because he might 
waste the Money (e). No payment of Money to an 
Infant, can, under any circumstances, be supported. 

There wis tiothing in this Ctfse by which Coty can 
be considered as having confirmed the payment made 
during his Infancy. A Confirmation to be effectual 
should be by Deed. 

(e) Darby r. Boucher, 1 386-7; and see Marlow r. 
Salk, 1^79. Earl v. Peale, lb. Pitfeild, 1 P. Wms. 559- 
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i8l6. 



The Vice-Chancellob — [After stating the facts 
of the Case] : — 
It was in contemplation to make William Cory a 
Bankrupt^ and a Docket was struck against him by 



WilliamCort 
and others, 
r. 
F. Gbrtckbit Lowndes and West, and they desist from proceeding on 

andotherB. the Commission in consequence of the Agreement 

between Cory and them, 12th April 1797, by which all 

his Property is assigned to Lowndes and West ; and on 

this Agreement, the prayer for relief in this Case is 

founded. The Agreement was not within the letter of 

the 5th Geo. II. c. 30, s. 24 (/), no Commission having 



(/) This Provision in the 
Act, runs thus:—" That if 
'* any Bankrupt or Bankrupts 
" shall, after issuing of any 
'' Commission against him, 
** her, or them, pay to the 
*' Person or Persons who sued 
<< out the same, or otherwise 
** give or deliver to such Per- 
** son or Persons Goods, or 
'^ any other Satisfaction or 
" Security for his, her, or 
** their Debt, whereby such 
*' Person or Persons suing 
<< out such Commissions shall 
'* privately have and receive 
" more in the Pound in re- 
<< spect of his, her, or their 
'< Debt, than the other Ore- 
'^ ditors, such payment of 
** Money, delivery of Goods, 
" or giving greater or other 
" Security or Satisfaction, 
" shall be deemed and taken 
^^ to be such an Act of Bank- 
" rupicy, whereby, on good 



** Proof thereof, such Com- 
" mission shall and may be 
*' superseded ; and it shall be 
'^ lawful for the Lord Chan- 
^' cellor, &c. to award to any 
** Creditor, or Creditors, peti- 
'* tioning another Commission; 
'^ and such Person or Persons 
*' so taking, or receiving such 
'' Goods, or other Satisfac- 
^' tion as aforesaid, shall for* 
'' feit and lose as well his, her, 
<< or their whole Debt, as the 
'< whole he, she, or they shall 
'^ have taken or received ; and 
** shall pay back and deliver 
*' up the same, or the full 
«< value thereof, to such Per- 
'^ son or Persons as the said 
'' Commissioners, acting «n^ 
« der such new Commi5sion, 
^' shall appoint, in Trust, for 
'' and to be divided amongst 
" the other of the Bankrupts 
*' Creditors, in proportion to 
" their respective Debts," 



and others* 
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issued ; but, certaiidy, it is contrary to the spirit of the j g | ^ 

Act ; and yet on the foundation of such a Deed I am ' "^ ' 

oaUed upon to give Equitable Relief! WilliamCohy 

and others, 

William Cory was upwards of twenty years of age ^• 

when he appUed to the Trustees for the transfer of the F.Gertckrjt 
350/. Stock — he was a married Man — he employed his 
own Brother, a Solicitor, to persuade the Trustees to the 
transfer, and he represented there would be no risk, and 
made no disclosure of the Infancy of William Cory. 
If William Cory had been adult, he was entitled to the 
Money; but it is said, that being an Infant, it was a 
breach of Trust tQ pay it to hun, and that it must now be 
repaid ; and the principle on which this is rested, must 
extend so far as to determine, that if an Infant, twenty 
years and eleven months old, applies to Trustees for pay- 
ment of Money, and conceals his Age, he is entitled to 
consider a payment to him as a breach of Trust, and to 
insist on a repayment. 

• 

In Lee v. Browne (g), the Legacy was certainly decreed 
to be repaid ; but the advancement there to the Infant 
might have been on another account, and not in respect 
of the Legacy. 

In Phillips V, Paget (A), where a Legacy was paid to 
an Infant of sixteen, and a Bill was filed to have it 
repaid. Lord Hardwicke at first refused to give relief; 
but the next day he expressed a doubt upon the subject, 
and the Case ended in a compromise. 

Though in general a payment to an Infant may be bad, 
yet if the Infant practises a fraud, he is liable for the con- 

(g) 4 Ves. 362. (h)2 Atk. 80, 1 . 

Vol. II. E 
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1810. sequences. At Law, an Infant is liable in tort, and can* 

' ^ ' not plead his Infancy ; as where (a very strong Case) 
Willi amCory j^^ Action of Assumpsit was brought against mn Infiunt 
lew, f^^ Money embezzled by him (f). 



V. 
F. (>CRTCKEN 

and others. 



In Marlow v. Pitfield (k), it was determined that if 
an Infant borrows Money^ and applies it in payment 
for necessaries, though at Law, he is not hable to the 
Lender for the Money, yet, in Equity, the Lender 
stands in the place of the Creditor, who was paid for 
the necessaries, and may recover there, as the other 
might have done at Law. Infants, therefore, may, in 
some Cases, be liable in Equity, though not at Law. 

In Watti V. CressweU if), a Tenant for Life borrowed 
Money, and his Son» who was next in Rouainder, and 
an Infant, was a Witness to the Mortgage Deed, and 
the Court relieved on the ground of the fraud in the 
Infant, by not giving notice to the Mortgagee of his 
Title. That, certainly, was a very strong Case ;][ for 
the young man did not know, but had only heard of the 
Settlement under which his Title arose; but Lord 
Cowper said, " If an Infant is old and cunning 
enough to contrive and cany on a fraud, he ought to 
make satisfaction for it." 

In Becket v. Cordley (m). Lord Thurlow says, '* If 
there was fraud of which the Infant was conusant, she 
would be bound as much as an Adult." 

In Cicil v. Lord Salisbury (w), an Infant was held to 



(0 Bristow r. Eastman, 
1 Esp. N. P. 172. 
{k) 1 P. Wnis. 558. 



(0 9 Vin. 415. S. C. 2 Eq. 
Abr. 515. 
(iw) i Bro. C. C. 358. 
(If) 2 Vem. 224. 
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be bouiul by an offer made by him in his Answer, 1815. 

whereby the other side were delayed, the Infant not ' "" ' 
liaviog immediately after hi. coming of age appUed to ^"""^"'^'"'^ 
die Coort to retract his oflbr, and amend his Answer. a o en, 

r. 
F. Gbrtckxv 
Iii S&fxtge w. Foster (0), the Court held that, in the Case and othen. 

of Fraud, ^ Infancy or Covertnie shall be no excuse ;** 

and the Court not only recognized the Case of Watt$ v. 

CresiweU, to which I haye adverted, but also reUed on 

Clerc ▼. Bedford {p), in which Case, Clerc, an Infant, 

and CMl to an Attorney, had a Mortgage on his 

Mastor's Estate, and ingrossed a subsequent Mortgage 

of the same to another, without giving notice that the 

Bslatewas mortgaged before to him; and for that reason, 

€11 the ground of Fraud, his Mortgage waa-postponed. 

Apply these principles to the present Case. Did 
not WUUam Cory, who was neariy of Age, and mar- 
ried, conceal his Infancy? — It is dear he did. Did 
he not employ his Brother, an Attorney, to prevail upon 
the Trustees to transfer the 350/. Stock, under a repre- 
sentation that they ran no risk in doing so ? — He did. 
'Was not that a Fraud ? — ^The concealment of his Infancy, 
under such circumstances, certainly was a Fraudj and 
precludes him, or his Assigns, who stand precisely in 
his situation, from calling for a repayment. 

There is, however, another ground on which the 
Plaintiff's claim may be resisted. If the act of an 
Infant be merely voidable, and not void, and it is con- 
firmed afler he becomes adult, the act is unobjectionable. 
The authorities for that principle are numerous. 

(o) 9 Mod. 35. (p) 13 Via. Abr. 536, 7^ 

E 2 
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WilliamCory 

and t'thers, 

V. 



1816. Id the Case before adverted to, of Lee v. Brown (q). 

Lord Ahanley says, " The question is, whether the Plain- 
tiff, after he came of Age, did any act showing that he 
was satisfied (r.)" — "Any thing affirming it (the payment) 
F. Gertcken ^fterhe was of Age would be sufficient." — " I do not feel, 
and others. ^^^^ since he came of Age lie has done anything to affirm 

this (5)." What did William Cory do ? Being nearly of 
Age, he obtains, by the intervention of his Brother, the 
350/. Stock ; and a few months after, when he comes 
of Age, he calls for the remainder of the 750/. Stock. 
He does not call for the whole 750 /. Stock ; but only 
the residue after deducting the 350/. Stock; and it is 
transferred to him. Was not that a recognition of the 
previous transaction, a few months before ? — It cleariy 
was. He thus held out that he was satisfied, and he 
acquiesced for two years after ; but falling into distress, 
he makes the Agreement with Lowndes and West. It 
does not, however, appear, that C(^y ever asserted any 
right to the Money — ^he never answered the Cross-Bill. 

On the ground, therefore, 1st. That the Agreement 
on which the Plaintifi*'s Equityis founded is contrary to 
the spirit of the Bankrupt Laws — 2dly. That the Infant 
fraudulently concealed his Age — and sdly. That he, 
when of Age, confirmed the Transaction — this Bill 
must be dismissed; but &s the Trustees did not act 
with all the caution they should have done, I shall not 
give Costs. 

Bill dismissed without Costs. 

{q) 4 Ves, 365. (*) See p. 367, 8. 

(r) Ibid. p.5. 
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ADAMS V. DOWDING, and another. 



1 HE Original Bill in this cause stated, amongst other i6tb and soth 
things, a Partnership Deed was entered into, 26th April December- 
1804, between the Plaintiff and two of the Defen- a Supplemental 
dants, Peter Dowding and John Prideaux, as Japan BilUiatingfactt, 
Manufacturers, the Partnership to be carried on under posterior to 
the Firm of Adams and Co. for 14 years from the theOrif^nal 

date of the Indenture, in equal Shares as to the ^»^» f "' *'«'^«- 
_.- ,_,. ,,,* vn 1 tertalf e,g, facts 

Profits and Gams, and also the Loss thereof ; and ^^^^ ^^^ ^ 

that various losses were sustained by the said Part- considered by the 
nership; and that in the year 1806, and from that Master under 
time until the month of May 1812, Plaintiff, by the the Decree to Ite 

direction, and with the knowledo^e or consent of De- '^ ..'",/., 

Original outt ; 

fendants, his Partners, had discounted several Bills and ;^^^ ^^ ^ 
Notes, having the firm of Adams and Co. written or demurrable. 
indorsed thereon with the other Defendants, John 
Scandrett Harford and the three other Defendants 
named in the Bill, who carried on the trade or busi- 
ness of Bankers, in Copartnership, at Bristol ; and 
that on the 25th of July 1812, the Partnership be- 
tween the Plaintiff and his Partners was dissolved ; and 
that soon afterwards Defendants, Peter Dowding and 
John Prideaux, possessed themselves of «U the Stock in 
Trade, Goods, Implements and other Chattels, and also 
of all the Accounts, Monies, Bills and other Securities 
of the said Partnership ; and that in July 1816, the said 
John Scandrett Harford and Partners had, by the in- 
stigation of said other Defendants, Peter Dowding and 
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1616. Jokjt PrideoMT, oommenoed an Action in his MajeaCyV 

Court of Common Pleas against Plaintiff and said 

Peter Dowdmg and Joim PHdeemx, for 998/. due upon 

DovDiKG fi^^ Bills of Exchange and PromissorT Notes wfaidi 

sod aooiber. PLdntiff had in manner aferesaid disoomited with them 

on account of said Partnership of Adams and Co. ; and 
that in November following the Defendants, Harford 
and Co. had commenced a second Action in the same 
Court against Plaintiff and said Peier Damdit^ and 
Jottm PrideauT^ tar 885/., doe upon several other Bifls 
of Exchange and PioraisBory Notes diseonnted by theai 
in manner aforesaid, on aoooont of said Partnenhip of 
Adanu and Co. and thereby praying, amongst other 
things, an Account of said Partnership Dealings and 
Transactions, and of the Stock and Effects belimgnig 
thereto, and also of all Money Dealings and Transactions 
between the Partnership of Adanu and Co. and the said 
Defendants, John Scandrett Harford and his said Part- 
ners ; and that the said Defendants, Peter Dowdtng and 
John Prideaui, or a proper person, might collect the Ddits 
of said Partnership, and pay the Debts of said Partner* 
ship ; and also in case the Defendants, John Scamdreti 
Harford and his said Partners, 'had not received or been 
paid any part of the Sums for which they had brought 
said two Actions, then that the said Defendants, Peter 
Dowding and John Prideaux, might pay the Debt and 
Costs in each of the said Actions out of the Monies of 
the Raid Partnership of Adams and Co, in their hands ; 
and that in the mean time the said Defendants, John 
Scandrett Harford and his said Partners, might be 
restrained by Injunction from proceeding in their said 
Actions commenced against Plaintiff and said two other 
Defendants, and for further Relief. 
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A Supplemental Bill was afterwards filed, stating the 
Original Bill as aboye, and that all the Defendants ap- 
peared to the said Bill ; and that the Plaintiff obtained an 
Injiinction until Answer and further Order ; and that all 
the Defendants afterwards put in their Answers to the 
Bill, therd)y admitting most of the matters stated in the 
Bill; and that said Defendants, JoAn Scandrett Harford 
and his said Partners, in and by their said Answer, stated 
that they had brought their said two Actions, and had 
efatained two several Verdicts therein, and intended to 
enter up Judgment, and if said Injunction should be 
dissolfed, to sue out Execution thereon. 
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The Bill then stated, by way of Supplement, that 
the Order and Injunction was dissolved, and no 
defenee was made on the trial of the said two Actions ; 
and that Defendants, John Scandrett Harford and his 
said Partners, had obtained Verdicts in the said 
two several Actions against Plaintiff and said other 
Defendants, Peter Dowding and John Prideaax, fpr 
1,117/. 111. gd. Damages and Costs; and for the Sum 
of 912/. 51. Damages and Costs in the second Action, 
amounting altogether to 2,039 LiQs.gd. ; — that although 
said John Scandrett Harford and his said Partners, the 
Plaintiffs, in s|dd two several Actions, had recovered 
Verdicts against said Peter Dowdingvdid John Prideaux 
as well as against Plaintiff, and had in their Answer 
denied that they intended to sue out Execution against 
Plaintiff scdely and separately, yet that they did so in 
manner after mentioned : — that in coneequence of the 
dissolution of the said Injunction, Plaintiff, on the 28th 
of October 1813, rendered himself to his Majesty's 
Prison of the Fleet, in discharge of Plaintiff's Bail in 
both said Actions; and that said John Scandrett Har^ 

E4 



s6 



fcASES IN CHANCERY. 



1816. 




ford and hi» Partners proceeded to charge Pla9nti£r in 
Execution, but not according to the course of Practice 
of his Majesty's Court of Common Pleas, in which said 
Actions were brought ; and that, therefore. Plaintiff wa» 
on or about the nth December 1813, discharged out of 
Custody of the Warden of the said Fleet Prison by 
virtue of a Writ of Supersedeas in each Action : — ^That on 
the 27th of July 1814, said John Scandrett Harford, 
and his said Partners, the Plaintiffs in said two several 
Actions, caused a Writ of Fieri Facias to be issued out 
of the Court aforesaid, in one of said Actions directed 
to the Sheriff of Gloucestershire, commanding him to 
levy of the Goods and Chattels of Plaintiff, and said 
other Defendants, Peter Dowding, and John Prideaux, 
109/. \s. for Damages, besides Costs; and that under 
and by virtue of such Writ, the Sheriff levied and 
made of the Goods and Chattels of Plaintiff 1 1 4 /. 1 g 5. 6 d. ; 
and on or about the 14th July 1814, made a return to 
said Writ to the purport last aforesaid ; and said Sheriff 
also returned, as the fact was and is, that Plaintiff had 
no other or more Goods or Chattels in his Bailiwick; and 
that the said Peter Dowding and John Prideaux, or either 
of them, had not any Goods or Chattels in his Bailiwick 
whereby he could cause to be levied the residue of the 
Damages in said Writ mentioned, or any part thereof: 
— ^That the Writ of Fieri Facias in said Action so issued 
as aforesaid, was issued or caused to be issued by the 
said John Scandrett Harford, and his Partners, the 
Plaintiffs in said Action; and the levy and return 
therein levied and made by the Sheriff, was by the pro- 
curement, or by the instigation, or at the request of 
Defendants Peter Dowding and John Prideaux, or their 
Agents; and that the Sheriff was induced and prevailed 
upon by Defendants, Peter Dowding and John Prideaux, 
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^r their Attormes or Agents, to levy said Sum mentioned 
IB said Writ, on the Goods and Chattels of Plaintiff 
exclusively, and separately, and to make such return 
as aforesaid ; and Defendants, Peter Dowding and John 
Prideaux, pretend that they did not interfere, or advise 
with, or instigate the said John Scandrett Harford, 
and his said Partners, in bringing said Actions, or in 
their proceedings thereon, or in causing said Writ of 
Fieri Facias to be issued, or the levy aforesaid to be 
made on the Groods and Chattels of Plaintiff alone ; and 
that said Defendants, or either of them, had not any 
Goods or Chattels within the said Sheriff's BaiUwick 
in said County of Gloucester. Whereas the Plaintiff 
charged that said Return was not true in the latter part 
of it, so far as respects said two Defendants, Peter 
Dowding and John Prideaux ; and that they the said De- 
fendants had and have, and each of them had or has, and 
Fere or was, and are or is possessed of, interested or en- 
titled to Groods, Chattels and other Effects within the 
said BaiUwick in the said County; and further charged, 
that so long as the said Partnership Accounts remain 
unsettled between Plaintiff and the said Defendants, 
Peter Dowding and John Prideaux^ and until the trans- 
actions aforesaid are investigated by and under the direc- 
tions of the Court, said last-named Defendants ought not 
to permit Plaintiff to be vexed or harassed at Law, or his 
Goods and Effects to be taken in Execution, in respect 
of any matters relative to the said Partnership, or of any 
matters mentioned in said Suit. The Bill then stated, 
that in Michaelmas 1814, Plaintiff dismissed his Bill 
against the said John Scandrett Harford and his 
said Partners, the other Defendants thereto ; and also 
paid them their Costs of this Suit, which amounted to 

47 '-g*- 3^- 
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The Prayer of the SupplemeDtal Bill was, that Defeo^ 
dants might answer the matters aibresaid ; and that the 
Plaintiff might have the same relief against Defendants, 
Dowding and Prideaui, as was preyed by Plaintiff's Ori-* 
ginal Bill ; and further, that in taking the said Accounts 
of the said Partnenhip, Plaintiff might be allowed the 
said two Sums of 114/. 195. ^d, and 47/. Qs. sd., and 
such other Costs, Charges and Expenses as the Plaintiff 
had been put to in consequence of or by reason of the 
said two Actions brought against Plaintiff and the said 
Defendants, and prosecuted against the Plaintiff alone, 
and of the Execution levied in one of the said Actions as 
aforesaid, by the Plaintiffs therein, the said John Scaf^ 
drett Harford and his said Partners. 



To this Bill the following joint and separate Demur- 
rer, by Dowding and Prideaux, was put in : '' Defen- 
dants, by protestation, &c. and for cause of Demurrer, 
show that the said Supplonental Bill of Complaint doth 
not contain any matter to entitle the said Plaintiff to 
any such Discovery from these Defendants, or to any 
such ReUef against them as is sought and preyed in and 
by the said Supplemental Bill ; wherefore Plaintiffs do 
demur thereto, and prey the Judgment of the Court, 
whether Defendants ought to be compelled to put in 
any Answer to Plaintiff's Supplemental Bill.'* 

Mr. Roupell, for the Demurrer : — 
A Supplemental Bill was wholly unnecessary ; all the 
advantage sought by it being attainable under the 
Original Bill. The Sums paid by the Plaintiff would 
be considered by the MoiUr when the Accounts are 
taken under the Original Bill. Is every paymafit by a 
Partner, subsequent to a Bill against his Co-psrtners 



X 



CASB8 IN CHANCERY, 

for an Account, to be made the subject of a Supple- 
mental BiU? 

Mr. HeySf contra : — 
The facts stated in the Supplemental having arisen 
since the filing of the Original BiU, it was necesBary 
to bring diem before the Court by a Supplemental 
Bin. 
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The Vicb-Chancbllor — [after stating the facts 
of the Case] : — 
The Origmal Bill entitled the Plaintiff to have all the 
Accounts taken, and if no Supplemental BiU had been 
filed, an Account must have been taken, before the 
Master, between the Parties, as it stood at the time 
of the Account taken. The two Actions, and aU the 
consequences, might have been considered by him. 
The Supplemental BiU only states Items of the Ac- 
count. The levy upon Adams's Goods, and what he 
paid, and the Costs, might aU have been considefed 
under the usual Decree for Accounts which would be 
made on the Original Bill. The Statement in the Sup- 
plemental BiU of the dissolving of the Injunction, the 
Execution, and mdla tona returned, is collateral matter, 
and upon which the Plaintiff does not pray distinct 
additional relief. If merely relevant events happening 
subsequent to the filing of a BiU, makes a Supplemental 
BiU necessary, it is necessary in this Case ; but it is 
not all relevant events posterior to a BiU, that render 
a Supplemental BiU necessary. It can seldom be 
necessary where the BiU is for an Account. When a 
BiU is filed for an Account of Titfies, an account is taken 
of Receipts posterior t6 the Original BiH, and it never 



6o CASES IN CHANCERY. 

1816. ^'^^ supposed that a Supplemental Bill was necessary, 

* "^ ' because tithable matter had been received subsequent 

Adams ^ ^^ q^- ^f ^^ Original Bill, 
r. 

DOWDINO 

and another. ^* ^^Y ^ asked, what limit is there ? When is a 

Supplemental Bill necessary ? Lord Redesdale has clearly 
shown that it is not merely because an event has happened 
posterior to the Original Bill, that a Supplemental Bill 
becomes necessary. He says, '' When any event happens 
subsequent to the time of filing an Original Bill, which 
gives a new Interest in the Matter in dispute to any 
person not a party to the Bill; as the Birth of a Tenant 
in Tail," &c. (6), a Supplemental Bill may be filed. 
The proposition is quahfied by the words, " gives a new 
Interest ;" and in another passage, he says, " A Sup- 
plemental Bill must state the Original Bill and the 
proceedings thereon ; and if the Supplemental Bill is 
occasioned by an event subsequent to the Original 
Bill, it must state that event, and the consequent altera- 
tion with respect to the Parties (c). Are there any new 
Parties brought forward by this Supplemental Bill? 
None. 

If a Supplemental Bill is filed before a Decree on the 
Original Bill, both Bills are heard together ; if after 
a Decree, then the Cause is heard upon the Supple- 
mental Bill only. If this Supplemental Bill had been 
filed after a Decree, what other Decree could have 
been made, except what had already been made in the 
Original Suit ? 

Mihier v. Harwood (d), is a decisive Authority to 

(6) lb. 48.9, and see p. 263. (c) Lord Red. Tr. PL 

(rf) 17 Ves. 144. 
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show that the mere circumstance of a relevant event 1816. 

happening subsequent to the Original Bill, is not 
sufficient to warrant a Supplemental Bill, unless such 
subsequent event be material. In that case the Lord now ding 
Chancellor says (e), " If, however, this Bill, praying j^^^j another. 
the benefit of this Supplemental Matter, is to be con- 
sidered regular, the other ground, upon which it is 
resisted, appears to me tenable, viz. that this matter 
cannot upon just reasoning be represented as material 
«Btd beneficial ; and the Demurrer may therefore, upon 
that ground be supported." His Lordship then com- 
pared the new Matter with the Original Bill, to see if 
it was material, and being of (pinion, it was not material, 
he allowed the Demurrer. 

It appears, therefore, that my Lord Chancellor agrees 
with Lord Redesdale, that where there is no alteration 
in the interest of the Parties, nor any particular circum- 
stance requiring further discovery, but where only a 
fact has occurred which might be proved on taking the 
Account prayed by the Original Bill, and the reUef is 
not varied by the Supplemental Matter, but the Plain- 
tiff might have the reUef prayed for by such Bill, 
under the Original Bill, a Supplemental Bill is 
improper. 

If this Supplemental Bill were allowed, it would be 
a Precedent, in all Bills for an Accotrnt, to hare every 
six Weeks a new Supplemental Bill. 

Denmrrer allowed (/). . 



^) lb. p. 148-9. (/) See JCnigfat v, Matthews, 

ante, ^ Vol. p. 566. 
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PRATT «. BRETT. 

Oi the wad Certifiate «r the BiB bcs^fikd, ml w 
Afcfcmt rf the Plnptiff iqifjiag the Sniif ti m the 
BiD. The Ddeedant m TeMSBt finon jmr «o 3peer ef 
die PhintiC cf m Fam of 900 Acres, in Aof/b&^ at a 
Reii of MM>/L fer Aaaaw ; and faeiiig at MifhifhiM 
kit in ancar 300/. and min a ida far Rent, the PlaintiC 
'*^' in Jannaiy, caused a Distress to be leiied upon the 

Fsm, hot soffident was not fcond to pay the Rent 
and Coats of the Ilistress; and at Ladj-day last, a 
farther Sam of 100/. became dne for Rent iriiich had 
not been paid. The Defendant, togetho- with two of 
her Sons, in rerenge tor the Distress, proceeded to cot 
down Timber and Hedge-rows, and, contrary to her 
Corcnants, to cnltiTate the Farm in an nnhosbandlike 
manner, and threatened to ploogh up many Acres of 
ancient Meadow and old Ptastnre Land, and to sow 
the same with Mustard Seed, or other pemicioiis Seeds, 
far the porpose of injuring die Estate ; and had sown 
qpwarda of fifty Acres of Arable Land, which had been 
plooghed op, with Mustard Seed ; which Seed was Tciy 
injarioos to the Land, and required many years to 
eradjcate; and while the same remains in the Land, 
which it will do ^for years, the Crops sown on the said 
Lands will be mixed with the Mustard, so as to be 
greatly retarded in their Growth, and much injured in 
their Preduce. 
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Mr. Roupell, {Amicus Curia,) said, that in the case of 
a Farm in the Isle of Ely, the Lord Chancellor had 
granted an Injunction against sowing Land with Mus- 
tard Seed. 

The Vice-Chancellor - — 
You may take an Injunction. 

The Injunction was as follows : — " This Court doth 
Older, that an Injunction be awarded against the said 
Defendant Swah Breit, to restrain her Servants, Agents, 
and Workmen, from pulling down, damaging, or 
destroying any of the Buildings upon the said Fann 
and Premises, and from cutting down, injuring or 
destroying any of the Timber or other Trees, Timber- 
like Trees, Bark Wood, or Underwood, Hedges or 
Fences, now standing upon the said Farm and Pre- 
mises, and from ploughing up any of the ancient 
Meadow, or any of the old Pasture I.and belonging to 
the said Farm; and from sowing any part of the said 
Farm and Lands with Mustard Seed, or any other 
pernicious Crop ; and from removing from off the said 
Farm and Lands^ any of the Hay or Straw, Dung or 
Manure produced or made thereon; and from doing 
any other Waste or Destruction to the said Farm, 
Lands, and Premises, or any part thereof, until the said 
Defendant Sarah Brett shall fully answer the Plaintiff's 
Bill, or this Court make other order to the contrary." 
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STOXE and znoths. r. \I1SHABT and 

April j6dL. rv^ 
J, ^^ jr .. J HIS Bin was filed in die name of twa Infutts, by 

^UmmtTf^ X Hisganr their next Fnend, fcr an Acctxmt against 
mifgr-- tile Defendanta as Execnton. The osoal Decree was 
i»«Er«i attained, and the Matter was thereby dir ec te d, amongs^ 
odier things, to appoint a proper peiaoa to be aRe- 
cmer of the Rents and Profits of the Real Estate of 
the Testator. 

Mr. Rote now moved, oo the part of the PIainti£&, 
that J, Bgg^, the next Frieodr might be at liberty 
to go before die Sleaier, and propose himself to be the 



Mr. Rotipell, on the part of the Defendants^ coo- 
sented to the Motion. 

The Yice-Chancellok : — 
I cannot accede to this Motion, although it is cook 
sented to. It is the dnty of the next Friend of these 
Infimts to watch the Accounts and conduct ot the 
Receirer, to be control of er him. The two characters 
cannot be miited ; they are incompatible. 

Motion refused. 
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HOTCHKIN r. HUMFREY, and others. ' ' ' 

foth April. 

1 HE Bill stated that, by a Settlement, 15th June 

1 765, between Lebbeus Humfrey, of the first part ; , ^. v? . 

Anna Maria Smalley, Spinster, of the second part ; ^fi^rehy Lands 

and Robert Hotchkin and Thomas Halford of the third gixai to Trvs- 

part; reciting an intended Marriage between I^ebbeus tees for f^oo 

Humfrey and Anna Maria Smalley, certain Latids were l'^^^** «'* Trvst, 

conyeyed to Hotchkin and Halford, to hold the same for ^^^^ J^'*^ ^' 
the use of L, Humfrey for Life ; then to his intended „,.^ . ^ 
Wife for Life; and after the decease of the Survivor of i^axe one ornHn-t 

them, to Hotchkin and Halford for a Term of 500 years ; Daughter or 

tad after the expiration thereof, to the use of the Heirs Daughters^ 

of the Body of A. M. Smalley by L. Humfrey, and for younger Son or 

want of such Issue, to the right Heirs of L. Humfrey 5oii*,Mfl/*Wrf 

forever. The Trusts of the 500 years Term were de- ,. -^. 

. '^ . time of tie 

clared to be, " In case the said Lebbeus Humfrey shall j^^^^g^ of the 

leave one or more Daughter or Daughters, younger Son Sunivors of 

or Sons of his body on the body of the said Anna Maria them, the Trus' 

Smalley, his then intended Wife, begotten, that shall be tees should raise^ 

living at the time of the decease of the Survivor of them, ^^' 2,ooo/./or 
the said Lebbeus Humfrey, and Anna Maria his intended f k 

Wife, that then the said Robert Hotchkin and Thomas j)^^^^^^^ or 

Halford, or the Survivor of them, his Executors, Ad- Daughters, 

ministrators or Assigns, shall, out of the Bents, Issues younger Son or 

and Profits of the said Lands, &c. so to them limited Sons, the same 

to be paid to 

iwh Daughter, if but one, and no younger Son, at \S or Marriage; anil to 

4uch younger Son^ if but one, and no Daughter, at 21, uith Allowance for 

Maintenance in the mean time, ^c ; and if there shall be more than one 

Daughter or younger Son, then to be paid to such Daughter or Daughters at 

iB or Marriage ; and to such younger Son or Sons at 2 1 ycars^ Sfc.,held, that 

the Settlement did not rest any thing in Children -who died before the deceas 

of the surtixing Pairnt, 

Vol. II. F 
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for the said Term of 500 years, or by leasing, mortgag- 
ing or selling the same» or any part thereof, for all or any 
part of the said Term, raise the Sum of 2,000 /• for the 
Portion or Portions of $uch Daughter or Daughters, 
younger Son or Sons, the same to be paid to such Daughter, 
if but one, and no younger Son, at her age of 18 years 
or day of Marriage, which shall first happen; and to such 
younger Son, if but one, and no Daughter, at his age of 
21 years, if the same can so soon be raised, with such 
allowance for Maintenance in the mean time, not exceed- 
ing the Interest of his or her respective Portion, as the 
said Lebbeus Humfrey and Antut Maria Smallei/, or th^ 
Survivor of them, shall by his or her last Will and Tes- 
tament in writing, or by any other Deed or writings 
to be by such Survivor duly executed under his or her 
Hand and Seal, declare or appoint, and in default thereof, 
with Interest after the rate of 4/. per Cent, by the year, 
to be accounted from the decease of the Survivor of 
them, the said Lebbeus Humfrey and Jnna Maria his 
intended Wife ; and if there shall be more than one 
Daughter or younger Son, then to be paid to such 
Daughter or Daughters, at the age of 18 years or days 
of Marriage, which shall first happen; and to such 
younger Son or Sons, at the age of 21 years (if the same 
could be so soon raised,) in such proportion, and with 
such Allowance for Maintenance in the mean time, not 
exceeding the Interest of their Portions, as the Survivor 
of them, the said Lebbeus Humfrey and Antui Maria 
Smalley, by his or her last Will and Testament, or by any 
other Deed in writing, to be executed as aforesaid, shall 
direct and appoint, and for want of such Appointment, 
the said 2,000/. to be equally divided amongst them at 
the times aforesaid, with Interest for the same at the 
rate of 4/. per Cent, per Annum, to be accounted from 
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Ae time of the decease of the Survivor ci them^ th# 
Btid Lebbeui Skanfrey, and Anna Maria his intended 
Wife ; and fiom and after the said s.ooo/. and the In* 
teiest thereof, shall be ftidly satisfied and paid, and the 
TVnstees reasonaUe charges defrayed ; or in case there 
sktdl be no 'such Daughter or Daughters, younger Son or 
Sons thai skaU Ihe to receive the same, then the said Term 
shall cease, determine, and be utterly viml; provided 
aivmys, that if the Person or Persons to whom the Re- 
Tersion and Inheritance of the said Premises expectant 
on the said Term shall, by virtue of these presents ap- 
pertain, do and shall well and truly pay, or cause to be 
paid, unto the said Daughter and Daughters, younger 
Son and Sons, the several and respective Portionsr 
Maintenance and Maintenances hereinbefore appointed, 
then, or in case the said Lebbeus Humfrey shall in his 
1^-time advance and prefer his Daughter or Daughters, 
yomiger Son or Sons, with Portions equal to what is 
hereby intoided them, that then the said Term of 500 
years shall attend the Reversion and Inheritance of the 
said Premises, or be assigned or transferred as the 
Person so paying the same shall direct, any thing herein 
to the contrary thereof in any wise notwithstanding.'* 
The Settlement then gave a Power of Appointment and 
Revocation to Lebbeus Humfrey and his Wife. 
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The Bill further stated, that the Marriage took place, 
and that there were five Children — John Humfrey, who 
died ; the Defendant, Lebbeus Charles Humfrey ; A. M. 
Bumfrty ; EUzabeth Humfrey, the Wife o( James Morpott, 
who died ; and Hester Humfrey, the Wife of Hunger-^ 
ford Vowe; that all the Children attained 21 : That 
tkbbeus Humfrey, the Father, died in July 1 yga, leaving 
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IS 17. his Wife bim survinDg; that Atma M. Uumfr^, the 

'' Daughter,) died, single^ and appointed LtbbeuM Ckaries 

HoTCBKiy Humfrey and Hester Vowe her Executor and Executrix^ 

HuMiMEX ^^ prored her Will ; that Elizabeth Humfrey, afler- 

ftodiiCbert. wards Morpoit, died, and her Husband took out 

Letters of Administration to her ; that Hannah M, 
Humfrey, (the Mother,) died in 1 8 1 3, having survived the 
said A. M. Humfrey, her Daughter^ and also the said 
Elizabeth Morpott, her Daughter, whereby the De- 
fendants, Lebbeus Charles Humfre^ and Hester Vowe, 
were the (mly Children of Lebbeus Humfrey, and Anna 
Maria his Wife, living at the death of the Survivor : — 
That no Appointment was made, or any Revocation of 
the uses of the Settlement : — ^I'hat Thomas Halford, and 
afterwards Robert Hotchkin, died ; and that the latter, 
by his Will, appointed the Plaintiff his sole Executor, 
who proved bis Will, and thereby the 500 years Trust 
Term became vested in him : — ^That the 2,oooA had not 
, been raised, and that contradictory Claims having been 
made, the Plaintiff had been prevented carrying the Trusts 
of the Term into execution : — That Lebbeus Charles 
Hunifrey, and Hungerjbrd Vowe and Hester his Wife, 
claimed to be entitled to the whole of the said Sum of 
2«ooo/. with Interest at 4/. per Cent., from the decease 
of Anna Maria Humfrey : — That Ja^nes Morpott, as the 
legal Representative of his late Wife, claimed to be 
entitled to one fourth part of the 2,0007., with Interest 
thei'eon ; alleg:ing, that in default of Appointment* 
all the younger Children of Lebbeus Humfrey and 
Anna Maria Humfrey took vested Interests in their 
Share of the 2,000/., whereas the said Lebbeus Charles 
Humfrey, and Hungerford f^owe and Hester his Wife, 
intended, that according to the true construction of 
the Settlement, the whole pf . the 2,000 /. was, on the- 
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death of the said Aima Maria Hun^rey, payable t6 each 
d the Children of the said Lebbeus Humfrey and Anna 
Maria his Wifei» as were then living* 

The Prayer of the Bill wag, that it might be declared 
to whom the 2,000/. with the Interest due thereon, 
ought to be paid ; and that directions might be given 
for raising the Money by Sale or Mortgage of the 
Estates comprised in the Term of 500 years. 

The several Defendants, by their Answers, insistecf 
(Sn their claims in the manner stated in the Bill. 

Mr. Heald, for the Plaintiff, said he was a mere Trus- 
tee, who submitted to act as the Court should direct. 
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Mr. Hart, and Mr. Stigden, for the Defendants, 
Humfretft and Vowe and Ux : — 

The question is, whether, under this Settlement the 
Representatives of Children who died before the decease 
of the surviving Parept, take ; or, whether only such 
Children take as survived the surviving Parent? The 
only event in which the Portions are to be raised is, if 
younger Children are surviving at the death of the sur- 
viving Parent, so that if all the younger Children had 
died before the longest liver of the Parents, no Money 
could have been raised. Any other construction would be 
to make a new Settlement, and though two only have sur- 
vived they alone are entitled. Wingrave v. Palgrave (a) 
comes very near this Case. If the Settlement is clearly 
and unequivocally expressed, as it is in this Case, the 
Court must abide by it. Howgrave v. Cartier (6). 



(a) 1 P. Wuis.401. 



(A) 3 Vcs. and Bea. p. 79* 
see p. 85«6. S. C. Coop. 66. 
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Mr. Trower, and Mr. Simpkimom. tor the B^ 
fodants, liie Reprcflentathrcs of tlie dfct—ed 
Chfldran: — 
By this Setdement the Parties intended to pnmde tor 
all the younger Sons at 21, and Daughters at ai^or Mar- 
riage. A Daughter attained 2i» and married, and died 
in the life-time of the Parents. It could not be meant 
that if a Daughter married and died, she should not be 
entitled to a Portion. We admit, that if all the younger 
Sons and Danj^ters had died befiore the sunrivingParcat, 
the Portions would not have been raisable; but hen 
Children survived, and the Portions were therrfore rais- 
able, for the benefit of the deceased, as well as Ae 
surviving. Children. This construction was given in 
Case, King v. Hase (r ). 



The passage in the Trust Deed, directing paymad 
of the Portions, Jf there should be two or more Children, 
is general* it not requiring them to be living at the death 
of the surviving Parent. The word ''such" is not 
used in that part of the Deed, so as to confine the 
payment to Childreh before described. The Court is 
always anxious in these Cases to include deceased Chil- 
dren, as appears from Woodcock v. Duke of Dorset (</)« 
Hope V. Lord CUfden (e), and other Cases. In Powis v. 
Burdett (/), where the Settlement resembled the present, 
the word leave, which is used in this Settlement, was con- 
strued have, so as to give a Portion to a deceased Child* 

Mr. Hart, in Reply : — 
The Court must look at the words of the Instruments 



(c) 9 Ves. 448. 
(rf) 3 Bro. C. C. 569. 



(0 6 Ves. 499. 
(/) 9 Ves. 428. 
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vad thMgh it may incline to favour deceased Ohildien, 
jet it will not feel at liberty to read the Instnimebt 
otherwise than it must be utiderKtood in oommon 
parlanee* The deceased Childrm did not survive the 
suvtving Parent, and cannot therefore take, the words 
of the Settlement being imperative, that only surviving 
<%ildren should take. The Portions were to be raised 
ontof an Estate, which distinguishes this Case firom 
those in which there was a Fund in existence which 
mat go somewhersy and where a greater latitude of 
oonslniction might be admitted. Where Money is to 
i^ be laised, it may not be the intention to burthen the 
Estate, unless in the express case provided for. Though 
the word ''such'' is omitted in the Clause directing 
Ae paylnoit if there should be two or more Children ; 
yet by the context it is clear that only surviving Chil- 
dren were meant. In Woodcock v. Duke of Donet, the 
Rq)ort of which Case in Rroume is oorrected in a note 
to Howgrave v. C4rtiet (g\ the Money was already 
faised. Powis v. Burdett was determined upon the 
power given of advancement to the ChUdren in the 
Settkment, but there is no inich ^oweiT here. In 
Hope V. Lord CUfien, the intent was clear in &vour 
of deceased Children ; but under this Settlement the 
intent is equally dear that they should be excluded. 



u 
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IE» Hwor^ at the olose of the Argument, said, that 
independent of the Authorities, be had no doubt ; but 
he would look into them* 



The Vicb-Cr ANCBLLoa [after stating the Case] :~ 
The Question is, whether the aoooi. vested in aU 



191th May. 



(g) 3 Ves. and Bea. S3, and see S. C. Coop. p. 66. 
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the four Childien of the Marriage, or in the two oi^ 
that sorriYed the sarviying Parent. In order to deter- 
mine whether all the Children took Tested Interests, it 
is important to consider in what event the 2000/. was 
to be raised. As to that, there is no ambigaity in the 
Deed. The words are, ''In case the said Lebbems 
Hnmfrey shall hare one or more Daughter or Daugh- 
ters, younger Son or Sons of his Body, on the body of 
the said Amta Maria SnuiUey^ his intoided Wife, 
b^otten, that shall be living at the time of the decease 
of the Sarvivar of them the said Lebbeus Humfrey!" 
then the Money is to be raised. If all the Chil- 
dren had died before the sunriving Parent, the Fund 
could not have been raised. It was to be raised 
only on the contingency of one or more Children sur- 
Tiring the surviring Parent. The Deed then states 
for whom the Money was to be raised, "For the 
portion or portions of smch Daughter or Daughters, 
younger Son ix Sons, &c., and then the Deed states 
the mode of payment, ** the same to be paid to such 
Daughter, if but one, and no younger Son, at her age, 
&c.; and to such younger Son, if but one, and no 
Daughter, at his age, Sec." providing only in this part 
of the Deed for the payment to one Daughter, or one 
younger Scm ; but afterwards, the Deed provides for t 
plurality of Sons and Daughters ; " and if there shall 
be more than one Daughter or younger Son, then to be 
paid/Su:.; and if no Appointment, equally; thus making 
an entire provision, in all events, for all such Sons and 
Daughters as should survive the surviving Parent. And 
though in the Provision for payment, " if there shall be 
more than one Daughter or younger Son," the word 
' such' is dropped ; yet if that word is material, the words 
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*' mora than one'' are equivalent^ it being oply a com- 
pletion of the sentence }q which o;ie such Daughter, Hotchkut 
and on^ such Son, are mentioned. . v. 

If the Children who died before the surviving Parent j/ind otl^eni. 
lire to be considered as having taken vested Interests, it 
must follow, that a vested Interest was given in a con- 
tingent Fund. Can that be i When a Fund is contin- 
gent, the Shares to be paid out of it must be contin'^ 
. gent. If all the Children had died before the surviving 
Parent, the Fund would not have been raisable, and 
therefore till such Parent's death it was uncertain and 
contingent whether it could be raised. The intention 
appears to me, therefore, to have been to provide 
only for such Children as should survive the survivr 
ing Parent. The usual argument in favour of vesting, 
from the great inconvenience arising to the Chil- 
dren, if no provision can be made for them during 
the lives of both their Par^ts, whatever may be their 
Ages, their wants, and their most important Interests, 
cannot be used to assist the construction of a Deed 
like the present, the whole plan of which, in respect to 
the Fund in question, ia exposed to that objection, and 
.cannot by any interpretation be obviated, it being im- 
possible to make any Provision out of this Fund during 
the Lives of both Parents for any Daughter or younger 
Child, however pressing the exigency, the Fund itself 
not beuig previously in existence, nor any certainty 
that it ever will be raised. The objection proves too 
much. It is not an argument against the construction 
.of any particular expressions or parts of the Deed, but 
to the whole of it. It is the necessary and unavoidable 
consequence of the contingency on which the raising 
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of the Fond is made to depend, that an j prior dispo- 
mtioa of any patt of it in favoor of any younger Child 
during the lires of the P^tfents, however urg e ntl y 
demanded, cannot take place. If it be hard on the 
Children attaining Twenty-one, to be prechided from 
participation by not surviving their surviving Parent, 
would it not be still harder on all the younger Chihfaen 
to be preduded under similar circumstances? And it 
being impoesiUe to deny such to have been the inten- 
tion of the IHirties to tiiis Settlement in the latter Gast^ 
Iww can any presumption be niaed from any general 
absttact [Mrinciple, or conjecture, that such could Mt 
be the intention in the fonner? A partial exdosion of 
aome cannot be more olyeeticnable tiian a general 
esdnaion of all under the same drcumstances. The 
exclusion in both cases is the eflfect not of any con- 
jecture or inference, but of the express and positive 
Forms of the Deed, and the whole Plan and Object, to 
which the provisionB of it, in respect to this Fund, is 
directed* 



Lot us next consider how this Case is affected by 
the AuthoritieiB. Wit^fwve v. Palgmt vras a dear 
Case. It is not necessary to go through the Gases, 
all of them having been brought together by the 
Mmier rf the Rolls, with his usual ability, in Hmrgrmte 
and Carfjer (A). The jirindple there laid down» is, 
that, " If the Settlement deariy and unequivocally 
makes the right of the Child to a Provision dqiend 
vpon it surviving both or eitfier of the Parents, n Cooit 
of Equity has no anthori^ to oontrol that dispositioB. 



(4) 3 Vet. and Bea. 70. S, C. Coop. 66. p. 9^-6. 
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If the Setttement is incorrectly or ambiguoudy ex^ 
pfeesed, if it contains conflicting and contradictory 
Gktinea, so as to leaye in a degree uncertain the period 
at whidi, or the contingency upon which> the Shares 
are to vest, the Court leans strongly towards the emu 
stmctioii which gives a vested Interest to the Child 
when that Child stands in need of a Prorision^ usuaDy 
as to Sons at the age of Twenty-one; and as to Daugh* 
teis at that Age, or Marriage.** 

Wherevtf, therefore, the intent can be clearly col* 
leetod, that must goyem; and in this Case, I think, 
there is a dear intent that the surviving Children were, 
exclusively, to take. ' 
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SMYTH V. SMYTH. 

t 

The Bill stated— A Settlement* tt7th and 38th May 
^767» l>y which certain Lands were settled for life 
upon the Plaintiff^ in case she survived har Husband, 
for her Jointure :^That Plans for the Improvement 
of the Port of Briatol were in agitation, and Ae 
atlentiGn of the PuUtc called thereto; and that it 
would be difficult to execute the Improvement with* 
out the Lands so settled by way of Jointure on the 
Plaintiff :— That Sir J. H. Smyth, deceased, in the latter 
part of Us life made frtqamt appticatiotu to the 



^5th,9gthAprilt 
14th May. 

A Lease sought 
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PlaifUff to give up lier Jointure (a) ; but she alwayir 
g refused, although repeatedly urged so to do : — That Sir 

^^ X H. Smyth died 30th March 1802, and was buried 

Smtth. ^3^ April:— That immediately on his Death the De^ 
Jendant prevailed on John Abbot (in whose honesty and 
int^rity at that time the Plaintiff placed the greatest 
confidence,) to make a Proposal to her to give up to 
the Defendant for the whole term of her Life, aU her 
Jointure Lands, for a clear annual Rent of 500/., which- 
he considered as an adequate consideration, and stated 
large outgoings for repairs, and other outgoings affecting 
the same : — ^That no Settlement or valuation was made : 
— ^That the Plaintiff was totally ignorant of the value of 
the Lands : — ^That the Defendant and Abbot were well 
aware that 500/. was a very inadequate Rent:— That 
a Survey was then in contemplation, if not made, by 
which it appeared the Lands were of much greater value, 
exclusive of Coal: — That conceiving the Terms to be 
just, the Plaintiff c<»isented to the Lease without the 
slightest examination on her part, and that she was 
unfit and incapable of Business, from the recent loss of lier 
Husband: — That the Lease, dated 12th April 1802, was 
prepared and executed before the Interment of her 
Husband, and was not examined by the Plaintiff or 
any Professional Person ; nor had she any counterpart 
of the Deed till about four Months previous to the 
filing of the Bill :— That Indentures of Lease and Release, 
dated 21st and 22d September 1804, were brought to her 
at Weymouth, for signature, by which it appeared 1 o,ooo/« 
was given for 45 Acres, part of the Jointure Lands >^ 
That Plaintiff had lately instituted a minute inquiry, 

(ti) The passages in tbe Bill, upon by His Honor in the 
Answer and^^ndence, put in statement of the Cai>c. 
' Italicsj were laid 1^ stress 
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and found thttt 413 Acres of Land, with several Houses, 1317^ 

were worth, to be let, 1,200 Z. at least: — ^That the '^^' — ^ ' ' 
Lease was obtained under jcircumstances -of Surprise,. Smyth 
Concealment ^ and Fraud: — Tliat she was kept in tgito* 
ranee of the Value of the Estates and Property included 
in the Lease :'-^ThBt the Lease specified none of the 
Pait^s : — That she is entitled to have the Lease deli- 
vered up to be cancelled, and to have an account of the. 
Rents and Profits ; — ^That she was ignorant of the out- 
goings of the Estate, and of its quantity and value; 
consulted no Professional Man ; had no copy of the 
Lease; and was in a bad state of Health. 

The Prayer of the Bill was, that the Lease might be 
decl^M to have been obtained from the Plaintiff by 
Surprise and Fraud, and that it might be delivered up 
to be cancelled, and an Inquiry directed as to the Sale 
in 1804, whether it was for her benefit; otherwise that 
it might be declared fraudulent as against her, and that 
the Defendant might make good all loss. 

The Answer of Sir H. Smyth, stated the Plaintiff 
to be entitled to other Real and Personal Estate, 
besides her Jointure : — ^That James Abbot acted for 
thirty years in the capacity of Steward to the Family : 
— ^That he was employed by the Plaintiff as her 
Steward or Land Agent, and was siill in that capacity : 
— That Abbot proposed, as an advisable arrangement^, 
that the Plaintiff should dispose of her Life Interest 
in consideration of a clear yearly Rent; and that 
the Plaintiff having approved of the proposal, she 
leferred to Abbot a^ to what would be a reasonable. 
Annual Rent :-^— That he had every means of knowing the 
fair Value of the Premises, independent of unforeseen 
contingencies ; and he fixed the value at £oa/. a year : — 
That the Rent was not fixed in consequence of any suggest 
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1S17. UmtqfMtkgpartaftkt Defmdmi :— That AUci^ by tkt 
dincium of tkt Plaimi^ kendf, f i xpmtd ikt Lt&m, and 
the Defendant consented thereto : — That tf 1009 mot pte^ 
pond by Us dinctitm, nor was Abbot m am/ m t m m t r 
mfkuMced by km, but was left to act at his own dis* 
Gvetion: — ^That Abhat was not more the Agent of the 
Defendant, than of the Plaintiff, and that he was ao* 
customed to prepare Leases: — ^That Ac has regularfy 
paid the amimal Hast of 500/. without wsy dedactiom^ 
and that the Rent was accepted by the Plaint^ up to the 
agth of September last:— That he comsidered the Estate to 
have been let according to its value ; and that he had mo 
knowledge it was of greater value after deductions for 
Kepairs and other Outgoings : — That the PUnnt\f re- 
sided within a short distance of the Lands, and was well 
acquainted with them : — That Abbot did not make out» or 
show to the Plaintiff, any statement or valuation of the 
settled Lands : — ^That he made no representations, nor did 
he believe that the Plaintiff was guided by the represen- 
tations of Abbot y but that she was induced to accept the 
proposal from her own personal knowledge of the Estate; 
---That lie believes the Lands would not have la for more 
than 500/. a year : — ^That in 1803, a Bill was passed for 
the improvement of the Harbour of Bristol: — ^That the 
Plan was unknown to him when he took the Lease : — 
That he and others expected the Lands would be dete* 
riorated: — ^That during the last ten years the value of 
Land has been over-rated >-^That the Plaintiff resided in 
the neighbourhood of Bristol, and near to the settled 
Estates, and had every opportunity of knowing the 
actual value of the Land, in each year since the granting 
of the Lease; but never objected to the arrangements : — 
That Money has been expended, and Provisions made 
on the faith of the Lease .-—That one part of the Lease 
was deposited with Abbot for her. 
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The Defeodanty in his Awwer to the amended Bill, 
tttted, that the settled and unsettled Lands lay together 
indiscriminately in different Farms ; united in the same 
Indoaure, confused and indistinct, and could not be 
known or separated without difficulty :-*r-That soon after 
the Lease a new Survey was made at considerable 
Ei^qse: — ^That the Lands were re-let a5th March 
i8o3» ^^ advanced Rents: — ^That the settled Lands 
were of the same value as those unsettled : — ^That by 
ihe Lease the Defendant had it in hk power to divide 
the land into well assorted and convenient Farms 
for the occupation of the several Tenants, and also 
to secure possession for any time: — ^That Plain- 
tiff was Tenant for Life without a power of leasing: 
~rhat no Coal Pits were opened : — ^That the Defendant, 
besides the 500/. Rent, was liable to the following 
charges in respect of the Land; viz. Land Tax, 
32/. 125. 3€{.; Tithes, 53/. 2s. ; Agency, 38/. lis.; 
Property Tax, 77 /• 2 9.; making in the whole 201 /. 7 «. 3 d. 
betides incidental expenses, and subject to losses by 
Pure, Tempest, and failure of Tenants, &c. 

The Plaintiff examined several Wituf^sses. 

First, Josiah Easton, a Land Agent, who stated the 
yearly value of the Lands in 1803, to be 1^160 /., if let 
for seven or fourteen years ; and 1 ,1 00 Z, if let at Will : — 
That in 1812, the yearly value of the Lands on a seven 
yearn Lease, was 1,300/.; oa a fourteen years Lease, 
i,20q/« ; and if let at Will,, 1^300 /.; and that hia calcu- 
latioa was formed on a comparison of the probable 
(juantity of the produce of such Lands, and the market 
price of 9acb produce at that time, and the present. 

2dly. Jeremiah Cruse, a Land Agent, who computed the 
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1817. yearly value of the Lands to be, in 1802, on a seven or 

*^ ^ fourteen years Lease, 1,100/.; on a holding at Will, 

Smyth 1,050/. or thereabouts; and that in 1803, the Lands 
were worth a little more. That in 1812, the yearly 
value of the Lands, if let at Will, were worth 1450/.; 
if let for seven years, 1,350/.; if for fourteen years, 
1,250/.; and in the Summer of 1812 were worth 
yearly, 826/. 155. 4//. 

3dly. John Keedwell, Gentleman, stated, the Lands 
were in 1802, worth yearly, on a seven years Lease, 
1,200/.; on a Leased for fourteen years, 1,260/.; on a 
Lease at Will, 1,167/. In 1812, they were worth 
about 1,500/. on a seven years Lease; about 1400/. 
on a twelve years Lease; and on a Lease at Will 
i^6'*> or thereabouts. 

4thly. James Mills, a Land Surveyor, deposed that in 
1802, the Lands, if let on Lease for seven or fourteen 
years, or at Will, were worth yearly, 1,173/. 55. 3 c/. r 
That in 1803, they were worth 1,218/.; and in 1812, 
worth 1,564/. 75.: That being Pasture Lands, there 
was no difference in the value for whatever time they 
might be let. 

5thly. Robert Maynard^ Gentleman, by his Deposition 
stated, that in 1802 and 3, the Lands were worth a 
yearly Rent on a seven years Lease, of 1,200/.; on a 
fourteen years Lease, 1,260/.; to hold at Will, 1,167/.; 
and were worth in 1812, on a Tenancy at Will, 1,556/., 
and not quite so much if let on Lease ; that he did 
not know or believe the Property was improved by 
alterations. 




CASES IN CHANCERY. 81 

6thly. Andrew Goss deposed, he paid Rent at the rate \sn. 

of 4/. per Acre for Spitman's Mead. 

7thly. James Abbot deposed, that for thirty years he 
had been acquainted with t&e Land : — ^That the Land 
was not let at any fixed price per Acre : — ^That it was let 
free from Land Tax, Great Tithes and Repairs : — ^That 
the Lettings in 1782, 1786, 1798, 1800, 1801, 1802, 
were free of Land Tax, Poor Rates, Vicarial Tithes, 
and Repairs: — That he frequently accompanied Sir 
J. If. Smyth in valuing and surveying the Lands: — ^That 
the net annual value was, in his judgment, 500/. or 
thereabouts, in 1802, and 580/. in 1803, or thereabouts : 
— ^That the value was not so great if the Lands were let 
by themselves ; but he estimated the same to be of the 
value stated, because they were let with other Lands* 
They were worth 60 L per Cent, more in value in 1812, 
than in 1803: — ^That no communiccUion as to his being 
Steward to the Defendant was made to him at the time 
he proposed the Lease, or as to Improvements, or the 
increased value of the Estate \ but shortly after the 
Funeral, the Defendant told him he meant to continue 
him : — ^That he suggested the Lease by reason of the 
scattered situation of the different Lands : — That the 
Plaintiff inquired of him, what, in his judgment, would 
be a fair Rent of this Estate ; and having considered the 
same, he replied, he thought the annual Sum of 500 L^ 
clear of all deductions, would be a fair and equitable 
Sum between the Plaintiff and Defendant, and there- 
upon both Parties acquiesced in such Proposition: — 
That the Plaintiff immediately directed him to prepare 
a Lease, and to get the same completed as soon as he 
could. There was no previous c(»nmunication with 
either. — ^That the Lease was executed after the Funeral • 

Vol. II. G 
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i^l'j^ — ^That he considered himself acting as the Agent, and 

' ' on the behalf, as well of the Plaintiff as of the Defen- 

Smtth dant : — That if let to solvent Tenants for twelve years in 
^" 1 802, the Lands were wo^t^J a yearly Rent of 530/. ; and 

in 1803, a Rent of 600 /. : — ^That a Survey of the Lands 
was made by Smith and Cruse in 1803 ; and there was 
a rise in Rent of 150 L^That the Plaintiff was in good 
health when she executed the Lease, and did not appear 
to be in any distress of mind. 

On the part of the Defendant, several Witnesses were 
examined* 

First. John Browne, a Land Surveyor. He stated, 
that the Land was less valuable to let if separated, and 
occupied distinctly from the other Lands, by reason of 
their being so detached and separated, and less con- 
venient for occupation, and were inferior in value to 
the unsettled Lands : — ^That a clear yearly Rent of 500/. 
might have been fairly offered to and accepted by a 
Tenant for Life, as a fair and full compensation, and 
satisfaction for her Estate therein. 

2dly. John M. Tucker, a Land Surveyor, who deposed, 
that a deduction of 100/. should be made in the Rent, 
if the Lands were let separately, and if let by a Tenant 
for Life, without a power of leasing, a further deduction 
should be made of 53/. : — ^That 500/. was a fair Rent. 

3dly. Henry Browne, a Land Steward, stated, that a 
deduction of 100/. ought to be made from the value 
of the settled Lands, if let by a Tenant for Life without 
a power of Leasing : — ^That a Rent of 500/. might have 
been fairly offered in 1802, for the settled Lands :— >That 
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he believed tha alterations for the Improvement of the 
Harbour of Bristol would lessen the value of the Lands, 
ttnd that the Works would be injurious to them : — ^That 
William Gore Langttm and Paul Methuen, who owned 
contiguous Lands, were of the same opinion. 

' 4thly. James Abbot, (who was examined also on the 
part of the Defendant,) deposed, that for 20 years before 
J. H. Sn^tVs death he was employed as his Steward : — 
Tbat the settled Lands consisted of 416 Acres, and the 
unsetfled Lands, 3,334 Acres, which with 250 Acres of 
Park and Demesne Lands, make 4 ,000 Acres : — ^That the 
Land was let together at one entire Rent from year to 
year : — ^That the Land was intermixed, and so as to render 
a separation difficult and inconvenient : — ^That by reason 
of such separation and distance, the settled Estates would 
liave been less valuable to let if separated and occupied 
distinctly : — That a few days after the death of Sir J. H. 
Sn^th he proposed the substitution of a net annual Rent 
of 500 /. without any previous communication whatever 
with the Defendant : — ^That his motive for doing so was 
from the intermixture of the Lands, and the difficulty^ 
expense and trouble of dividing and inclosing the settled 
Lands anew, and the diminution in their value, if the 
same were let separately, and from his conviction that 
it was for the mutual interest both of the Plaintiff and 
Defendant : — ^That he made such proposals on behalf of 
both, and that the same was approved of by both : — 
That he was acquainted with the specific portions of 
the Estate settled on the Plaintiff; and that he did then, 
and doth now, believe that a clear annual Sum or Rent 
of 500/. was at that time a fair equival^t to be offered 
for the Interest of the Plaintiff during her Life in the 
sttUed Estates : — ^That the amount of the Bent paid the 

G 2 
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imj, late Sir J. H. Sa^k for the settled Estate was 631!. 

' • ' from which was to be deducted. Repairs 27/. 10s.— 
^*"« Land Tax, 32/. 12s. 3^— Great Tithes, 53/- 8s.— Poor 
^ Rates, 32/. — ^Vicarial Tithes, 6/. 10s., making to- 

gether 152/. 31., which deducted from the Rent left 
478/. iQs. gd^ the net Rent paid : — That the Land was 
re-let in 1803 at an advanced Rent, in consequence of a 
valuation by Messrs. Smiik and Cnue: — ^That the ad- 
vanced Rent amounted to 687/., which, with adeductioii 
for Land Tax, 32/. I2f. 3J. and for Great Tithes, 
53/. 8s., left a Rent of 600/. 19s. 9 J. :— ^That the vahi- 
ation including Workimgtfm Brice, which was let at 75 1, 
on a Lease, and which was valued at 109^! 31. a year, 
making a difference of 34/. 3s. : — ^That he prepared the 
Lease in question under the joint authority and directioni 
of the Plaintiff and Defendant, and considered hiiniw< f 
as intrusted on behalf of both : — That he was desired hg 
the Plaintiff' to be expedUious, as she wished to settle att 
her affairs with the Defendant previous to her leafok^ 
Ashton Court :— That he was employed by the Plaintiff 
as her Steward or Agent as to all her landed Estates : — 
That the Plaintiff left Ashton Court in June 1802, and 
hath continued to reside at Redcliffe House, Bedminstei; 
near Bristol, in the centre of the several Estates, settled 
not above six miles from the extremest part thereof: 
— That the Plaintiff was corrcersant » the transaction o^ 
matters of business : — That he was hostile to the improve- 
ment of the Harbour, apprehending ill effects from it : 
— ^That Clutterbuck, the Steward of Gore Langtom, Esq. 
was of the same opinion. 

Sir Samud Romilfy, Mr. Hart, Mr. HeaU, and 
Mr. Allen, for the Plaintiff:— 
This Lease ought to be set aside^ it having beea 
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obtained without an adequate consideration, and by 
surprise. The Lease was obtained from the Widow, 
whilst her Husband lay dead in the house, at a time 
when she could not be in a state of mind enabling her 
to exercise any judgment. Such rapidity in obtaining 
the Lease is of itself a strong feature of fraud. No 
Rental was shown to her. No valuation was made of 
the Estate, nor any person consulted except Abbot. 
The Lease did not particularize the Land leased, but 
rdmed to the Settlement, and gave her no information 
of the property she was leasing. The Lease was repre- 
sented to her as beneficial, but the fact was, as shown 
by the evidence, that the Rent reserved was not one 
half of the yearly value of the Lands. The grossness 
of the inadequacy is such, that fraud must be inferred. 
As the Lease was represented to be a beneficial one, 
and it turns out quite the contrary, the representation 
was fraudulent, and the Lease is not binding. Forty-four 
acres of this Land have been sold to the Bristol Dock 
Company for 10,000/. The joining in the Lease and 
Release to the Bristol Dock Company, in 1804, cannot 
be considered as confirmatory of the previous Lease. 
There was no express confirmation, nor can it be in- 
ferred, the Plaintifi" being then ignorant, as she was 
when the Lease was granted, of the value of the Lands. 

Mr. Leach, Mr. Bell, Mr. Wetherell, and Mr. 
Wilbraham, for the Defendant : — 
If it were shown that this Lease was fraudulently 
obtained, no doubt it might be set aside. From the 
granting of the Lease to the filing of the Bill 10 years 
and more have elapsed ; and now, after the Lands have, 
at great expense, been much improved, (improvements 
the PlaintifiT must have known, as she resided near the 
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\S17. LandsO &nd after joining in a Conveyance of part of the 

Lands to the Bristol Dock Company, applies to set 
aside the Lease. It is not pretended that the Plaintiff 
was poor, or ignorant, or without the means of advice. 
The great rise in the value of Land in 1812, and the im-* 
provement in the Harbour of Bristol, by which the 
leased Lands became much more valuable than they were 
at that time, occasioned, probably, the institution of 
this Suit. If there had been imposition or surprise, why 
not apply to rescind the contract before? The Lease 
proposed by Abbot viras a prudent one, the settled and 
unsettled Lands being mixed, and the settled Lands 
incapable of being let to such advantage to any other 
person. Abbot was the confidential Steward of the 
Plaintiff's Husband, and viras afterwards, and still is, the 
confidential Steward of the Plaintiff. He swears he 
proposed what he considered a fair Rent. He had no 
reason then to suppose that the Plan of the Bristol Dock 
Company would be carried into execution ; and viras ap- 
prehensive the Lands would be deteriorated by the pro- 
posed improvement of the Harbour. Her Neighbours^ 
Gore Latigton and others, were of the same opinion. 
If, in settling the Rent, Abbot acted bond Jide, and 
it turned out (a fact by no means admitted) that he was 
mistaken in his judgment, that would be no ground for 
setting aside the Lease. If a mutual Friend is called 
in between a Tenant for Life and a Reversioner, to 
settle a Rent to be given on a Lease from the former to 
the latter, both parties depending on his judgment, 
though his judgment has mis-carried, this Court cannot 
relieve. An Award is not impeachable for want of judg- 
ment in the Arbitrator. When parties have chosen a 
Judge between them they must be bound by his judg- 
ment. When Sir J. H. Smyth died, the Land in question 
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was let to yeariiy Tenants, at a Rack Rent of 479/. a ^gj^ 

year. The Rent proposed by Abbot was therefoi^ *■ ' 

more than had before been received; she has a clear Smyth 
net Rent of 500/. a year, with no trouble, and subject ^' 

to no contingencies, A net Rent of 500/. a year is Smyth 
preferable to 600/. to be paid by Tenants, considering 
all the trouble and contingencies which accompany it. 
The Defendant knew no more of the Property than the 
Plaintiff at the time the Lease was executed. Cruse, it is 
true, valued the Property soon after the Lease at 820/. 
bat after all deductions for great Tithes and Land Tax, 
the net Rent would only be 600/. a year. In his valu- 
ation he did not take it into his consideration the dis* 
persed nature of the Property, which, according to the 
evidence of Henry Browne, would make a difference in 
the Rent of the Lands, if let separately, of 100/. a year. 
NiMT did he consider the insecurity of a Tenancy under 
the Plaintiff, who was only a Tenant for Life, without a 
power of Leasing. In his deposition. Cruse now thinks 
he undervalued the Property. Subsequent events, pro* > 
bebly, altered his opinion ; but the question is not what 
he thinks ought to have been his valuation many years 
ago, but what was his valuation at the time. If that 
valuation had been made before the Lease was granted, 
the Plaintiff would not have acted imprudently in 
making this Lease, considering the nature of the Pro- 
perty. Mere inadequacy, supposing it proved, is not 
sufficient to invalidate a Contract. Reverse the case* 
suppose it had turned out a losing bargain ; could the 
Defendant have applied to rescind the Contract ? Cer- 
tainly not. Several Surveyors have sworn the Land 
might have been let for douUe the Sum reserved ; but 
much weight cannot be laid on the opinion of Sur- 
veyors. Every day shows what great contrariety there it 
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I8I7. ^^ ^^^ Surveys. This is a Bill to rescind a Contract^ 

*■*'■*' where the Court always requires a strong Case* 
Smyth 

^ * Sir Samuel Romilly, in Reply :— 

The facts of this Case are not disputed. We do not 
impute fraud either to the Defendant or Abbot; but 
contend this was a Lease obtained by surprise. Abbot 
and the Defendant were probably under a mistake as to 
the value of the Lands when the Lease was made; but, is 
it according to conscience, to insist on a Contract made 
under a misconception of the value of Property ? The 
Defendant ought to have given a greater Rent than any 
other person, for the Lands were indispensable to the 
Tenants of his own Lands. If the Plaintiff, instead of 
being Tenant for Life, had possessed the Fee, and sold the 
Lands, the Defendant would have found it his interest 
to give more than any other person. There is no evi* 
dence that the late Sir J. H. Smyth, obtained the utmost 
Rent he could get for the Lands. The joining in the 
Conveyance to the Bristol Dock Company can have 
no weight. The Deeds did not on the face of them 
show the value of the Lands. This case has been com- 
pared to another, as where two persons agree that an 
Estate shall be paid for at the valuation of a third person ; 
and that if he is mistaken in his judgment there can be 
no relief. That is admitted ; but we say, this is the 
Plaintiff's Lease ; she fixed the Rent, and fixed it under 
a mistake. Abbot having untruly represented the Lease 
as beneficial for all parties. 

The Vice-ChancEllor [after stating the Bill, 
the Answer, and the Evidence] : — 

May t4. '^'^** ^® ^^^ ^ ^^'^ ^^^ ^^^ specific performance of a 

Contract^ in which Case, the Court has often takea 




Smyth. 
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great latitude in refusing it. It is a Bill, to set aside a 
Lease, after an acquiescence for ten years, during Which 
time the Rent has been paid half-yearly down to the Smyth 
quarter-day preceding the filing of the Bill. When a ^ ^• 
Party, under no distress or incompetency, makes a 
Contract, it must be a very strong Case, to induce a 
Court to rescind it. The Bill states sufficient grounda 
for setting aside this Lease, if the statements had been 
supported by Evidence. Surprise or Fraud, provided 
{here has been no Laches, may be shown, to invalidate 
a Contract. The charge of Fraud, made in this Bill, 
against the Defendant, is a serious one. What evi-. 
dence is there of Fraud? Positive Evidence there is 
none ; nor any Evidence of it, unless it is to be inferred 
from the time the Lease was granted, and the other 
circumstances attending the Grant. The Defendant 
was passive as to the proposal of a Lease. It is sworn 
he was ignorant of the proposal ; it is so sworn by the 
Defendant, and by Abbot. Did the proposal import. 
Fraud ? The proposition of a certain Rent to be paid 
to a Widow, instead of the trouble and risk, and dis- 
advantage of letting intermixed Lands, and that Rent 
greater than had before been paid by Tenants from 
year to year at a Rack Rent, does not carry Fraud on 
the face of it. Abbot swears he meant to do what was 
right. The Proposition was made for the advantage. ' 
of the Plaintiff and the Defendant. The Defendant 
was benefited by being able to let the settled and 
unsettled Lands together; and the Plaintiff had the 
advantage of receiving a clear net Rent, without 
trouble, or risk, or the disadvantage of letting the Lands 
separately. No partiality is appai-ent in the conduct 
of Abbot. Though he might have entertained an hope 
of becoming Steward to the Defendant, yet considering 
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I6I7, how long he had been employed in the fiunily before 

the Contract, it woold be too much to attribute sock 

perfidy and baseness to him, as to suppose he woald> 

Smtto. '^^^^^ interested views, name a lower Rent than what 

he knew ought to have been paid. I think, therefore, 

there was no Fraud imputable to the Defendant, or to 

Abbot. The only circumstance that might make the 

Bargain improvident, was the proposed improvement of 

the Harbour of Bristol; but Abbot took it into his 

consideration, and thought it would be prejudicial to 

the Lands ; and such was the opinion of Gore Langton, 

Paul Methuen, and the Steward of Langton. Besides, 

the Plaintiff knew of the proposed Improvements, fi>r 

she states in her Bill, that applications on the subject 

were made in her Husband's life-time. 

It is proved by Abbot, that after the proposal of 
the Rent, she inquired of him, what would be a fair 
Rent ? To whom could she more properly apply ? Who 
so likdy, after his long service in the family, to give 
her good advice, and deal fairly with her ? Every Land- 
lord resorts to his Steward when he would fix a Rent, 
She only did that which was prudent. There is no 
Evidence that the Defendant knew the value of the 
Lands. If then both Parties relying on Abbot, on his 
abiUty and honesty, leave it to him to decide what is a 
proper Rent, and he fixed what he considered as a 
fair Rent^ (as he swears he did), though he may 
have been mistaken, he was honestly mistaken, and 
the Parties cannot be relieved from their Contract. 
The Rent was something more than had been before 
received from yearly Tenants at Rack Rent ; and more, 
probably, than could then have been obtained. It 
might have been more prudent if the Plaintiff had 
paused a little, and consdted other persons, before she 
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agreed to the Lease; but she was in haste to have the ISIT^ 

business concluded. There is no Evidence that she. * "^ ' 
was incapable of business; Abbot sweare she waer o^^xb 
capable ; and certainly it was natural for a Woman ia Smtta 
her situation, immediately to consider what was to bQ' 
dcme, more especially as she was about to leave Ashton 
Court. If she had taken more time for consideration, 
she would probably have consulted Abbot, and at last 
have come to the same conclusion. 

But suppose there was a surprise upon the Plaintiff; 
she has acquiesced for ten years. What was there to 
prevent her getting over this surprise during so long anr 
interval ? She lived at the spot, except whilst at TFey-> 
mouth. Why not, in 1804, when she was called upon 
to execute the conveyance to the Bristol Dock Com-^ 
pony, apply to set aside the Lease, instead of joining in 
the Conveyance, and waiting till 1812, when she filed 
her Bill ? It cannot be said she was surprised* ^ . 

• 

r 
4 

The preponderance of the Evidence is, that this wa» 
a disadvantageous Lease, though Abbot swears he 
thinks the Rent was sufficient. The Evidence, however, 
of Surveyors, as to the value of Land, more especially 
as to the value at a period long antecedent to their Sur^ 
vey, an(l when the Land has by events been greatly inn 
creased in value^ must always be looked at with caution;' 
otherwise three fourths of the Leases in the kingdom! 
might be set aside on the evidence of Surveyonu Are 
we, at the instance of Lessors and Lessees, to call in 
Surveyors to say whether more or less Rent ought to 
have been given^ and after ten years acquiescence and 
receipt of Rent, to rescind a Contract ! Suppose the 
Defendant had found that he gave too much Rent, 
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could he have had any reUef ? The Court cannot be too 
cautious when it is called upon to rescind a Contract. 
Inadequacy of value, per se, is not su£Bcient to set aside 
a Contract, otherwise, whenever a man has made a bad 
bargain he would be applying to Courts of Equity. 
If that were admitted, those courts would become 
nuisances. The inadequacy upon which Courts of 
Equity interfere, must be such, to use Lord ThurloU)*B 
expression, " as shocks the conscience.** There may 
be cases of that description ; but here no Fraud is 
§hown, no gross inadequacy. If the Lease is set aside, 
it must be on the ground of mere inadequacy. Abbot 
was the Agent of both Parties, or the Agent of the 
Plaintiff, for settling the Rent. If he was the Agent of 
both Parties, and if the Plaintiff and Defendant agreed 
that he, a third person, should fix a Rent between them, 
and he does fix a Rent, both Parties are bound by the 
Rent he has fixed. ** A man," (as was held in Emery 
V. Wase (a), '' may make use of the judgment of another 
upon whom he can depend ; and the valuation of that 
person is his, if he chooses to adopt it." 

Abbot swears he thought it a fair Rent, nor have any 
practical men, any Farmers been brought to show the 
Rent was inadequate, but only speculative persons, and 
it is in proof that the Defendant himself let them, after 
all deductions, at but a trifling additional Rent. It is 
impossible, therefore, to say that the Rent reserved was 
so inadequate as to shock the feelings, and of itself to 
evidence Fraud. The utmost that can be said, is, that 
it was a bad bargain. 

If there were any ground for impeaching the Lease,, 

(«) 5 Ves. 85. 
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on a recent application^ yet after such a lapse of time, 
the Court ought not to interfere, unless in a Case Uke 
Purcely. Maqwmara (c), where the Parties continued 
under the same undue influence and control as at the 
time of the Transaction. Lady Smyth was under no 
control ; she was not in distress, or at a distance, or ig- 
norant. She says she has lately inquired into the subject, 
but why not before i 

In Willis Y. Tumegan (d). Lord Hardwicke says, ** It 
is not sufficient to set aside an Agreement in Equity, to 
. suggest weakness and indiscretion in one of the Parties 
who has engaged in it; for supposing it to be in fact, 
a very hard and unconscionable bargain, if a persen will 
enter into it with his eyes open Equity will not relieve 
him upon this footing, unless he can show Fraud." In 
Gwynne v. Heaton (e). Lord Thurlow says, *' If Parties 
are of full age, treating upon equal terms without im- 
position, and there is an inequality, even if it is a gross 
one, the Court in general has not set it aside.'' The 
Party is not to be relieved against his own folly. 

This case is distinct from those where Fraud or 
Surprise exists ; it is also distinguishable from the Cases 
ot young Heirs (f)^ 

This Bill must be dbmissed. 

Bill dismissed. 




(c) 14 Ves.9i. (/) See Gowland and De 

(d) s Atk. 351. Faria, 17 Ve». fi. 
(ir) 1 Bro. C. C. a. 
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May 14th. LINTON and Ux. v. HYDE and others. 

J. S. til ^ Lift' rp 

time received •* HE Bill stated. That James Stephenson, deceased^ 

Monies to pay the Father of the Plaintiff Mary Linton, late Stephenson, 

Custom House died 17th August 1800, Intestate, and that the Plaintiff 

, M ^««/i ' ^^^ Linton, who was then unmarried, administered 

tkerebdngreason ^ ^^^ Father, and possessed Assets amounting to 

to believe the ^^79 1' ^s. id. after payment of his Debts: — ^That 

Duties werenot application was made to her by Hyde, the Defendants 

paid^ H. and M. Hyde and Marter stating a claim they had upon the 

eaiUd tifofi the j^^^^ ^^ ^^ Intestate for the Sum of 3,081 /. 19 s. 6 d. 
JiamMMutraioTQf , vr ^ 

J S to invest ^^ Monies they alleged they had advanced to the 
theFunds in the Ti^testate for the payment of Customs of certain Wines 
nameofTrusteeSf cleared by the Intestate as their Agent from the Cellars 
a Sum sufficient of the East India Company, between the 25th February 
to answer the 1799, and the 14th August 1800; and which Customs 
Dn/^i, i/HMnd ^jj^ g^ J jj , ^^^ Marter alleged that the Intestate, 
M.shouldbe ^ -^^.^ . ^ , , - 

ealieduwm t ""^^"^ some differences respecting the payment thereof, 

pay them. Many o™tted to pay ; and they represented to the Plaintiff 
years elapsed Mary, that by reason of such omission of the Intestate, 
vnthoui 09^ claim they were themselves responsible for the payment ; 
V ^^* -LhoieSy -nud delivered to the Plaintiff Mary an accoxmt of the 

and the Plaintiff j^Quj^g ^^j^^y alleged to have paid to the Intestate for 

caiiea Tor a re* <«» 

transfer of the ^® payment of the Customs :-^That the Plaintiff 

J\mds but no ^ory being a stranger to the transactions, requested 

other relief was the Defendants Hyde and Marter to furnish her with 

given, except a Evidence that the Intestate had not paid the Customs ; 

dtrectton that the but they produced no such Evidence, assigning pruden- 

Drotdends wmck ^^j motives for not doing so : — ^That there were not any 

the Fund hould ^^P^^ ^^^ % ^^® Intestate relating to the transaction^ 

be paid to the ^^^ ^^^ therefore declined paying the demand :— That 

PImntiff. Hyde and Marter promisedi that if the Plaintiff Mary 
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would not part with the Assets until May 1805, that 
they would before the end of the Month obtain certifi- 
cates of the non-payment of the Customs, and the 
Legality of their demand against the Assets of the 
Intestate : — ^That at the pressing instance o Hyde and 
Marter, the Plaintiff Maty invested the said Sum of 
2y^79/. 85. id. in the Funds, in the names of the 
defendants Hyde, Marter, Johnson and I^uffy and the 
same, together with the Dividends, were to abide the 
event of the proof of the Debt by Hyde and Marter : — 
That the sum was accordingly laid out in July 1807, 
in the Purchase of 3,933 /. Three per Cent Cansob, in 
the joint names of the Defendants Hyde, Marter, 
Johnson and Dufff, as Trustees for the aforesaid pur- 
poses, and the same now stands in their names, and 
they received the Dividends, and laid them out in the 
Three per Cents, upon the same Trusts : — That when the 
Trust Monies were so invested, it was agreed between 
the Plaintiff Mary, and the Defisudants Hyde and 
Marter, that they should hdd the same in Trust : — That 
in case they should, on or before the 38th May 1805, 
prove and make out their said alleged demand against 
the Assets of the Intestate, and the legality thereof, no 
Debt should be brought forward against his Estate, 
which the Plaintiff Mary would be first bound to pay 
in a due course of administration, the Bank Annui- 
ties, and the accumulated Dividends, should be trans- 
ferred to Hyde and Marter for the payment ot the 
X)ebt; but in case Hyde and Marter should ftdl ta 
prove their said Debt on or before the 28th May 1805, 
the Bank Annuities and Dividends were to be trans* 
fibred to the Plaintiff Mary, as the peoonal Represen- 
tative of the Intestate : — ^That no proof was adduced by 
the Defendants Hyde and Marter ^ estabUshing theif 
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demand, although so long a period had elapsed: — - 
That the Plaintiff Maty intermarried with the Plaintiff 
William Union, and that they had requested Hyde 
and Marter to prove their demand, or join with the 
Defendants Johnson and Duff, in transferring to the 
Plaintiff Mary, as the personal Representative of h^ 
Father, the Three per Cent. Consols, and the accu- 
mulated Dividends. The Bill then prayed, that if the 
Defendants Hyde and Marter should not forthwith^ 
to the satisfaction of the Court, make out by Evidence 
that the Money claimed against the Estate of the 
Intestate was legally due, or such as the Plaintiff Mary 
ought to pay out of his Assets, they and the other Defen- 
dants, Johnsofi and Dtiff, might be decreed to tranftf 
and pay back to the Plaintiff Mary the 3,933 /. J%ree 
per Cent. Consols, together with the accumulated In- 
terest and Dividends. 



The Defendants Hyde and Marter, by their Answers, 
stated, that during the years 1800, and 1801, they were 
in the employment of the East India Company, and 
the Court of Directors had granted to them a ^)ecial 
Appointment and License to act on Commission ler 
Individuals in the payment of Duties, and transacting 
all business in the different departments of the Revenue 
Offices, and they employed the said James Stephenson, 
(who was then a Clerk in the Custom House,) accoid- 
ing to genial practice, to pass all the Entries which in 
the course of such business it became necessary to make 
at the Custom House ; and said James Stephenson com- 
puted and received all Duties, and transferred the 
Money for such Duties, with the proper Vouchers, lo 
the different official Receivers of the same : — ^That on 
the death of said James Stephenson, they em{doyed 
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SLJ. Stephenson, his Son, in the same situation, and 
for the same purposes for which they had employed 
his Father, previous to his death ; and the said R. J. 
Stephenson, about a twelvemonth after his Father's 
death, left his business suddenly, and without in any 
manner explaining to the Defendants, or either of them^ 
the cause or reasons for such his departure; but shortly 
afterwards Defendants received a communication from 
said R. J. Stephenson, informii^ them, that at the 
decease of said James Stephenson, a considerable sum 
of Money remained in the hands of his Bankers, which 
had been received by him for the payment of Duties 
on Wine, but which he had retained, instead of apply- 
ing the same to the payment of such Duties, although 
the Wine had been actually delivered to the respective 
Proprietors ; and said JR. J. Stephenson also informed 
Defendants, that the greatest part of the Assets of said 
Intestate consisted of monies wluch he, said Intestate, 
ought to have paid into the Treasury of the Customs, 
in discharge of Duties which he hfid been so employed 
to pay as aforesaid ; and Defendants under the circum- 
stances aforesaid, and considering that they, or the 
Individuals for whom they had been employed, might 
be called upon for the Duties which said James Stephen- 
son had so neglected to pay as aforesaid, applied to 
Plaintiff, Mary Unton, then Mary Stephenson, to invest 
the Sum of 2434/. 45. 3 J. remaining of the Assets of 
said Intestate, as a security to Defendants against any 
claim or demand in respect of such Duties : — ^That in 
the year 1807, ^^ ^^^ of 2434/. 4s. 2^' was in- 
vested in the Purchase of 3,933/. Three per Cent. 
Consols, in the names of Defendants, and also of the 
Defendants Johnson and Duff, in Trust, to abide the 
event of any claim or demand from the Crown in 
Vol. II. H 
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Ux. 
Hyde and 



I817. respect of such Custom-house Duties as aforesaid : And 

' '' ' Defendants undertook such Trust, in order that Defen- 

LiNTOif and dants, or such Individuals for whom Defendants had 

acted as aforesaid, might be indemnified in case any 
claim or demand should be made against them, or 
oiliem. either of them, in respect of such Duties ; and Defen- 
dants have never paid or been called upon to pay any 
sum of Money in respect of such Duties, or on account 
of any of the matters aforesaid ; and said Sum of 
3,933/. Three per Cent. Consols, now remains in the 
names of Defendants, and said Defendants Johnson and 
Thif, in Trust, as aforesaid; and Defendants have 
at different times received several Dividends arising 
from the same ; and they believe that all such Divi- 
dends so received by them, have been laid out in the 
Purchase of like Annuities, in the names of the same 
Trustees, except the last half year's Dividend received 
by Defendant, William Marter, amounting to the Sum 
of 65/. 35. 3 J. which now remains in his hands ; and 
the said 3,933/. Bank Annuities, together with the 
accumulations arising from such Dividends, amount to 
the Sum of 4,826/. 175. lod. Three per Cent. Consols, 
which now stands in the names of said Trustees, and 
upon the Trusts aforesaid. 

Sir Samuel Romilly, and Mr. Home, for the 
Plaintiffs : — 
From inadvertency, the Answer was not replied to. 
Seventeen years have nearly elapsed since the death of 
the Intestate, and no claim has been substantiated. 
After such a length of time the Court will conclude that 
there is no claim. How long is this Money to be 
locked up? Is it to be for 60 years, after which no 
claim can be made by the Crown ? It was the duty of 
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these Trustees to have ascertained before this whethet 
any claim could be made. 

Mr. Cooke, for the Defendants: — 
By not replying to the Answer the Defendants were 
unable to examine Stephenson, the Son, and the Answer 
must be taken to be true. From the Answer it appears 
very probable that the Duties were not paid. If the 
Cffmrnnnication by Stepheruon the Son was correct, 
and he must have known the facts, the Duties were not 
paid. The circumstance of so much Money being in 
the Bankers hands adds to the probability of the fact. 
Tlie Crown may still make a demand upon Hyde and 
Marter. It is necessary, for their security, that the 
Money should remain locked up until there is satis- 
fiictCMy proof that the Duties were paid, or that the 
Crown has rdinquished its claims. The Agreement 
alleged in the Bill, that unless the claim was effectuated 
before the 28th May 1 805, the Fund should be trans- 
ferred, is not admitted by the Answer, and is disproved 
by the facts, for the investment in the Funds was not 
made till July 1807. We have no objection to the 
Plaintiff, Mary, receiving the Dividends accrued due 
on this Money, but that is all we can consent to. 

The ViCE-CflANCBLLoa — [after stating the 
facts] : — 
The large Sum of Money which was in the hands of 
the Intestate's Banker, and the Agreement by the 
Plaintiff, Mary, on the representations made to her, to 
invest this Money, as a Security against any claim, are 
very strong fSeu^ts. If the Plaintiff had resisted giving 
a Security, the Defendants, Hyde and Marter, might 
have brought an Action for the Money, and supported 
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it by the evidence of Stephenson^ the Son. The Secu- 
rity given by the Plaintiff gives credence to the infor- 
mation communicated by Stephenson, the Son. 

I desired the Solicitor to inform me as to the time 
when the Stock was in fact invested. I have seen the 
two receipts when the Money was invested, by which 
it appears that two Sums were invested in Three per Cent. 
Consols, in July 1 807, as stated in the Bill. This fact, 
therefore, negatives the statement in the Bill of an 
Agreement between the parties that proof of the claim 
was to be made before the end of May 1 805, or the Stock 
to be transferred. If there had been such an Agre^ 
ment, it is not probable that two years after, the Plain- 
tiff Mary Linton, would have invested this Money in the 
name of the Trustees. The Investment was made with 
the consent of the parties, the Money to be impounded 
as a Security against any claim in respect of Duties* 
A period of nearly 1 7 years has elapsed since the death 
of the Intestate, and this length of time, it is urged, 
without any claim, affords reasonable ground for die 
Court to say the Trust has been fulfilled. The Crown 
may demand the Duties notwithstanding this lapse of 
time. The Defendants stated in Court that they had 
made applications to the Treasury to know whether 
they might safely transfer this Fund. We must suppose 
a communication of all the circumstances was made to 
the Treasury. In Answer, they were informed that a 
reference had been made to the Customs, and that owing 
to the fire at the Custom House there were difliculties 
on the subject. The Defendants, therefore, Hyde and 
Marter, may be foiind liable to the payment of these 
Duties, the matter bemg still subjudice before the Com- 
missionersLof the Customs. 
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The time has not arrived when the Court can say the 
Money ought to be restored. The Defendants, Hyde 
and Marter, have disclosed to the Treasury the whole 
circumstances ; they have admitted their liability in the 
first instance, and though there has been a destruction of 
Papers at the Custom House, they may yet possibly 
be called upon to pay these Duties. 

All I can do in this Case is to recommend that the 
Money be transferred into the Name of the Accountant 
General, to be laid out, and the accrued Dividends paid to 
Mrs. lAfUon, with liberty on both sides to apply to the 
Court if any satisfactory evidence is adduced, to establish 
or extinguish this claim; and that the Costs of the parties 
should be taxed and paid out of the Fund. 

N. B. With the Consent of the Defendants, a 
Decree was made, ais recommended by the Vice- 
Chancdhr. 
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Linton and 
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LOWE and another. Assignees of Wm. STEWART, 
a Bankrupt, v. WILLIAM FARLIE and others. 
Defendants. 



May 14- 



Th E Bill stated. That William Stewart, the Bankrupt, j Testator ap- 
had, prior to April 1 796^ dealings in business with his pointed Persons 

residing in India 
and Scotland^ his Executors, The Will was not proved in England, The 
Executors in India remitted a Sum of Money to their Agent in England^ and 
a Creditor of the Testator Jiled a Bill against the Agent of the Executors, to 
whom the Money Was remitted, praying an Account and Payment of the Money 
to the Accountant General, Jbr Security. A Demurrer was put in to the BUI 
ah the ground that no Personal Representative of the Testator was made a Party 
and the Demurrer allowed. 
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'^ ^7' Brother, Robert Stewart, of Calcutta, whereby, at the 

, Bankruptcy of the former, in April 1796, the latter was 

another indebted to him in 5,064/. lis. 8d., which Debt waa 

,,. afterwards reduced, by consignments, to 3,919/. 25. 5 J.; 

W.FAHLiEand that William Stewart afterwards died, and by his Will 

and others. appointed several Executors who resided in Scotland, 

and other Executors who resided in India : — ^That the 
Executors proved his Will in the proper Court*, and 
that David Stewart (who with the other Executors were 
made parties Defendants, but stated to be out of the 
jurisdiction of the Court) was the principal acting Exe> 
cutor in Europe : — ^That the Plaintiffs wrote to David 
Stewart, requesting payment of the Debt, but no 
Answer was returned: — That the Executors of Robert 
Stewart had remitted a Sum of 6,000/. and upwards, 
part of the Estate of the deceased Robert Stewart, to the 
Defendants, Farlie and others, and which was in their 
hands for the purpose of being paid and applied as the 
Executors of Robert Stewart should direct : — That all 
the Debts of Robert Stewart, except the Debt due to 
the Estate of William Stewart, had been long since paid, 
and that the Plaintiffs had appUed to the Defendants, 
Farlie and others, to pay them the amount of the balance 
due to the Estate of the Bankrupt, which they refused 
to do. The Prayer of the Bill was, that an Account might 
be taken of what was due to the Bankrupt's Estate, and 
that the Plaintiffs might be declared to have a lien 
upon the Monies in the hands of the Defendants, Farlie 
and others, for what should be found due ; and that, for 
the purpose of securing such balance, Farlie and others 
might be directed to pay the Monies in their hands to 

* Notwithstanding this stsitement in the Bill» it was ad« 
mitted the Will had not been proved in this Country. 
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the Accountant General, or might be declared to be \B17. 

personally responsible for the same to the Plaintiff; and ' ^ 

in the mean time that they might be restrained by In- Lowe and 

junction from paying away or parting with the Mpnies. *"*' ^^* 

W. Farlie and 
To this Bill Farlie and others put in a Demurrer, otUtrs, 

** and for cause of Demurrer show, that it appears by 
the said Complainants said Bill, that a personal Repre- 
sentative of Robert Stewart, the Testator, resident within 
the Jurisdiction of the Court, is a necessary party to the 
Bill; and yet that there is no personal Representative of 
the said Testator resident within the Jurisdiction of the 
Court a party to the Bill." 

Mr. Bell, and Mr. Winthrap, in Support of the 
Demurrer : — 

It is indispensably necessary, that, on a Bill by a Cre- 
ditor seeking to charge the Assets of a Testator, that the 
Representatives of the Testator should be parties. " All 
Executors must sue and be sued." In i Equity Cas. 
Abr. 73 (a book of great authority), Moore v. Bla- 
grave (a), and several other Cases, are cited, confirming 
that proposition; and the same doctrine is strongly 
enforced in Humphreys v. Humphreys (b), in which Case, 
Loi*d Talbot says, " There can be no Account taken of 
the personal Estate of Colonel Lancashire, without 
making his Executor or Administrator a party to the Bill : 
For aught appears to the contrary, there may be Debts 
due from Colonel Lancashire, which may take up great 
part of the Assets ; and therefore the Administrator of 
the Colonel must be made a party, else no proper Ac- 

(fl) I Chan. Cas. 277. (fi) 3 P. Wnis, 349. 
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1 817. count can be taken ; and if any Account should in fact 
' * ' be taken^ it may be overhaled again, when such Admi- 
Lowe and nistration shall be taken out." The Bill, it is trae, states 
' all the Testator's Debts are paid except the PlaintiflTs 
W. Farlih and ^^^^f ^^^ ^^^ Court cannot take that to be the fact. No- 
others. Decree could be made upon this Bill, for no Represen- 
tative being before the Court there is no person to 
take the Account. The 38 Geo. III. c. 87, evidences 
the necessity of a personal Representative being a 
party to a suit in a Bill by a Creditor, by providing, 
that if at the expiration of 12 months from a Testator^ 
decease, the Executor to whom Probate is granted shall 
not reside within the Jurisdiction of the Courts a Cre- 
ditor may obtain a Special Administration from the Ec- 
clesiastical Court which granted the Probate. It is true 
that in this Case the Executors not having proved the 
Will in this country, a Creditor has no relief under 
this Act ; it is castis omissus ; but still the personal Repre- 
sentative is a necessary party, as he was in the Case 
provided for by the Act. 

Mr. Parker, in support of the Bill : — 
No Administration could be obtained here under the 
Statute, because the Executors have not proved the 
Will in this country. 

In Moore v. Blagrave the Executor was within the 
jurisdiction, and therefore could have been made a 
party ; but here, the Testator lived, and his Executors 
now live, out of the jurisdiction. In that case it did 
not appear that all the Debts were paid, but in this Bill 
it is stated they are all paid, with the exception of the 
Debt due to the Plaintiffs. I admit, the Accounts could 
not be taken under this Bill, unless the Executors conue 
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within the jurisdiction ; but the main object of this Bill 1 817. 

is the Security of the Assets in the hands of the De- 
fendants. 



Lowe and 
another, 

W. FARLTZaDd 



Mr. Bell, in Reply : — 
We admit we are Stakeholders; but contend that oA«^ 
there must be a Representative before the Court to 
sustain this Suit. The Court could not protect us 
from an Action for this Money by the persons who 
remitted it. If the Money is paid into Court it may 
remain there for ever. Where there is a dispute as to 
Probate in the Ecclesiastical Court, this Court will 
sometimes appoint a Receiver, as was done in Ball 
T. Oliver (c), decided by your Honor; but the Court has 
never interfered in the manner proposed by this BiU. 

The Vice-Chancellob : — 
The inconveniences felt before the Act are alluded to 
by Lord Redesdale. The Act does not however apply 
to this Case. They could not apply for an Adminis- 
tration under the Act, because the Will was not proved 
within the jurisdiction. The Cases quoted, and more 
particularly Humphreys v. Humphreys, show that, the 
Court cannot act in these Cases, unless a personal 
Representative is before the Court. Pending a liti- 
gation for Probate, a Bill may be filed for an Account 
and a Receiver; but that is an excepted case. The 
Bill prays an Account ; but how can an Account be 
taken without a personal Representative? Supposing 
the Debt to be a just one, it does not follow that the 
Plaintiffs have a lien on this Fund. The Debts may 
not be paid ; or this Money so remitted, may be Money 

(c) a Ves. & Bea. g6 ; and p. 85, and Lord Redesdale's 
see Atkins v. HenshaW, ib. Tr. PI. p. 146. 
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which they have repaid themselves for what they have 
' "" ' advanced on account of the Testator. If the Money is 
Lowe and ^ impounded, how is the Court to secure these Defen- 
* dants from an Action by the persons who remitted the 
W.FAKLiEond property? It cannot be ascertained upon this Bill who 
others, is entitled to the Money, or how it ought to be ad- 

ministered. It is an endeavour to arrest a sum of 
Money in transitu, in the manner of a foreign Attack^ 
ment. There is no instance of such a Bill. 



Mr. Parker then applied for leave to amende by 
adding Parties. 

The Vice-Chancellor said the Application was not of 
course, in a case like the present ; but gave him a few 
days to state in vmting what amendment he proposed 
to make» and He would consider whether it was fit to 
allow him to make the proposed Amendment. 

N. B. No Application was afterwards made to amend. 



23d May. 

On a BiUfor a 
specific per" 
formance of an 
Agreement by 
several Persons 



LORD Wm. GORDON, and Ux. v. MARQUIS of 
HERTFORD and Ux. and Others. 



X HE Bill in this Case contained several statements 
not necessary to be mentioned, as no question arose 
upon them- The only statements material to the point 
c^tated were. That the Plaintiffs were entitled, under the 

toenierintoseve- ^^^' ^^ Samuel Sheppard, deceased, to one Fifth Part 
ral Bonds for of certain Estates and Property, the Defendants being 
1,500/. parol 

Eoidence permitted to be read to skow that the Agreement was to give a joint 
Bond for 1,500 L and not separate Ponds to that Amount. 
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entitled to the other Four Fifths : — ^That by an Act of 
Parliament, 16 Geo. III. several Estates of the said 
Samuel Shepherd were vested in Albany WalUs, and 
another, as Trustees, to be sold, and for purchasing 
other Estates to be conveyed to the same uses as were 
declared by the Will of the said Samuel Shepherd con^ 
ceming the residue of his Real and Personal Estates :-^ 
That the said Albany WalUs, as the surviving Trustee, 
had, in pursuance of the Act, sold the Estates comprised 
in the Act, being nearly four Fifth Parts in value, for 
the Sum of 156,500/., and that the part of th^ Freehdd 
Estates remaining unsold was valued at 48,500/. which 
the Plaintiffs, upon a treaty for Partition, proposed and 
agreed to purchase and take in lieu of their specific 
Allotments of the Estates directed by the Act to be pur- 
chased with the Money arising from the sale of the said 
Samuel Shepherd^s Estates; and the Deli^dants being 
satisfied that the Sum of 48,500/. was a fair price for 
such unsold Estate, requested Albany Waltis not to sell 
the same, otherwise ttian to consider the Plaintifis as 
the Purchasers at that Sum, which Sum being added to 
the Sum juroduced by the said Sale of the other part of 
the said Samuel Shepherd^s Estates, made together the 
Sum of 205,000/., to one Fifth Part whereof, 41,000/. 
the Plaintiff, Lady Gordon, was entitled : and, inasmuch 
as the said Estates agreed to be taken by the Plaintiffs 
in lieu of the Plaintiff, Lady Gordon% Fifth Part, ex^ 
ceeded by 7,500/. the Share of the Plaintiff, Lady 
Gordon, the Plaintiffs agreed to give Security for such 
surplus value, which the Defendants agreed to acc^. 
A Memorandum of which Agreement was afterwaids, 
35th June 1793, signed by the Parties :-^That part 
of the Estates so agreed to be taken by the Plain- 
tiffs consisted of the Rectory and Tithes of Wkkhamr 
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brocket in the County of Suffolk, and of the Manors of 
Linwood and Market Raisin, in the County of Idncoln, 
with their Appurtenances, and the Advowson of the 
Church of Idnwood : — ^That all the Lands and Premises 
situate in the Parish of Linwood were taken and pur^ 
chased by the Plaintiffs as not being subject to the pay^ 
ment of Tithe in kind, but only to the payment of certain 
Moduses, or Customary Money Payments in lieu of such 
Tithes, although the Rector or Incumbent of the said 
Parish of Linwood then claimed to be entitled to the 
J^hes thereof in kind: — ^That in pursuance of the said 
Und^standing between all the Parties, a Manorandum 
was entered into between the Plaintiffs and Defendants 
as foUo¥r8 — " MemcNrandum — It is agreed this 22d day 
of June 1791, betweai Lord Viscount Beauchamp, Lord 
William Gordon, Hugo Meyndl, Jun. Esq. Henry Hervey 
Aston, Esq. and &rJohn Ramsden, Bart, as follows : That 
the sevoal Parties above named shall concur in all neces- 
sary Acts for conveying to Lord William Gordon and his 
Heirs, or as he shall appoint, the Estates of Linwood and 
Market Raisin, or in any place adjoining ¥rith the 
Manors of Linwood and Market Raisin, in the County 
of Lincoln, and thdr Appurtenances, and the Advowson 
of Linwood, which were late the Estates of Samuel 
Shepherd, Esq. deceased ; in consideration whereof Lord 
William Gordon agrees to pay to the said Parties, in 
equal proportions, the Sum of 7»50o/.; and also to 
concur in all necessary acts for conveying to Lord 
Beauchamp, Mr. Meynell, Mr. Aston, and Sir John 
RamsAn, or as they shall respectively appoint, all other 
the Manors^ Lands» Tithes, Hereditaments and Estates 
whatsoever. Freehold, Leasehold and Copyhold, or of 
any other Tenure, in the several Counties of Lincoln, 
Cmmbridge, Sujfolk and Norfolk, or any of them, which 
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were late the Estates of the said Samuel Shepherd, Esq. 
deceased, now under the receipt of John Lund; all 
such Conveyances to be executed, and the said Sum of 
7,500/. paid, on the 5th April 1792 ; and from that time 
Lord William Gordon to be entitled to the Rents of the 
Unwood and Market Raisin Estates; and Lord Beau- 
- champ, Mr. Meynell, Mr. Aston, and Sir JoAn Ramsden, 
to be entitled to the Rents of all the other of the said 
Estates ; until that time no Timber to be fallen, or other 
Waste committed, upon any part of the said Estates, 
except the annual or usual falls as now set but ; all repairs 
now going on or imder Mr. Lund^s directions to be 
charged to the general Account ; all Rent and arrears 
of Rent up to Lady-day 1792, to be accounted for as 
if this Agreement had not been made : And whereas 
there is a dispute subsisting with respect to the Tithes 
of Wickhambrooke, part of the Estate agreed to be con- 
veyed to Lord Beauchamp, Mr. Meynell, Mr. Aston, 
and Sir John Ramsden, which in the valuation of the 
said Estates have been estimated at 1 1 ,000 /., and it being 
the intention of the Parties to sell the same, it is agreed, 
that in case upon the sale the price should fall short of 
11,000/., then, that Lord William Gordon should con- 
tribute and pay to the other Parties One Fiflh of such 
deficiency ; but if the said Tithes should sell for more 
than 11,000/. then Lord William Gordon to receive 
One Fiflh of such surplus ; and Lord William Gordon is 
also to be at One Fiflh of the Expense of any Suit that 
may be necessary to establish the right of the said 
Tithes in kind. Lord Beauchamp, Mr. Meynell, Mr. 
Aston, and Sir John Ramsden, agree each to enter into a 
Bond in the penalty of 1,500/. conditioned, that if the 
Incumbent of Linwood should at any time hereafter 
destroy the Moduses subsisting in Ueu of Tithes, then 



1.09 

.1817. 

Lord 

W. GoRQOv 

and Ux. 

V, 

Marquis of 
Hertford 

and Ux. 
.anfl otl^ers. 



'110 

1817. 

Lord 

W. Gordon 

and Ux. 

Marquis of 
Hbrtford 

and Ux. 
Ittkl othcsB. 



CASES IN CHANCERY. 

that each of the said Parties will make good One Fifth 
of the injufy done to the Ovmer of the Estate by such 
destruction of the Modus^s, the Owner of the Estate 
being at the same time considered as Patron of the 
Advowson ; the amount of the Sum to be so paid as a 
Compensation to be settled by two indifferent Persons, 
one to be chosen by the Owner of the lAnwood Estate 
for the time being, the other by the other Parties, oar 
their Representatives, with a poww for the said ArU- 
trators so chosen, in case they disagree, to choose . an 
Umpire. If it should happen that the Deeds and 
Conveyances are not executed on the 5th of April 179«, 
Lord William Gordon to allow Interest for the said Sam 
of 7,500/. after the rate of 4/. per Cent, from that time." 

The Bill then stated, that the Rector of Linwood, in 
the year 1801, filed a Bill in the Exchequer, claiming 
Tithes in kind of Com, Grain and Hay, and other 
matters, of certain Tenants in the Parish of Linwood; 
and on the 28th January 1803, obtained a Decree for 
such Tithes : — That the same Rector also, in the year 
1807, filed a similar Bill against other Tenants of the 
same Parish, to which Suit no defence was made, the 
Tithes being agreed to be paid : — ^That the Moduses 
being destroyed, the Plaintiff, Lord Wm. Gordon, became 
entitled, under the Agreement of the 22d June 1791, to 
have the several Bonds executed by the Defendants, 
each and every of them, in the penalty of 1,500/. each, 
for indemnifying the Plaintiff against the said Tithes in 
kind, according to the Agreement, or payment in equal 
Hfth parts of such Sum of Money as should amount to 
tlie injury which the Plaintiffs or their Estate had sus- 
tained by the destruction of the Moduses. 

The Prayer of the Bill waa^ that the Plaintiffs mi^t 
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l>e declared entitled (amongst other things) to the benefit 
of the Agreement of the 25th June 17939 and that the 
same might be performed by the said Defendants ; and 
that they might be decreed to answer and pay to the 
Plaintiff, Lord William Gordon, or to the Trustees of 
the Plaintifis Marriage Settlement, in Trust, and upon 
the uses of the said Settlement, and for the benefit 
of such persons as should be entitled thereto, Foifr 
Fifth Parts or Shares of such dum of Money as shall 
appear to be the Damage or Injury sustained by 
the Plaintiffs by the deterioration in value of the said 
Linwood Estate, by reason of the destroying or setting 
aside the said Moduses or Customary Payments in the 
said Agreements mentioned, together with the same 
proportion of the sum of Money which the Plaintiff 
hath paid for Tithes, Costs, and Expenses, the Plaintiffs 
submitting to bear the remaining Fifth part thereof; 
and that it may be referred to one of the Masters of 
this Honourable Court, to ascertain what is the amount 
of such Injury, Damage, or Loss, which hath been 
incurred by the Plaintiffs, including the payment made 
by the Plaintiff, Lord William Gordon, in respect of 
such Tithes in kind, and for the Costs and Expenses 
in defending the said Suits in the Exchequer, relating 
to the said matters, or otherwise ; and that an Issue 
Quantttm DamnificatuB, may be directed to be tried at 
Law, to ascertain the same ; and that the said Defendant, 
the Marquis of Hertford, may be decreed t6 paytme 
Fifth part of what shall be so found to be due to the 
Plaintiff; and the said Defendant, Sir Jbte Bamsden, 
one other Fifth part thereof; and that the said Harriet 
Aston, and George Heron, may pay one other Fifdi 
part thereof, in respect of their said Testator Henry. 
Hervey Aston, out of his Assets; and that the said 
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Elizabeth MayneU may pay one other FifUi port thereof 
out of the Assets of the said Hugo Meynell ; and that 
the last-named Defendants might respectively admit 
Assets of their said several Testators possessed by them, 
sufficient to answer and satisfy the said matters, or may 
set forth the usual account of their several Testators 
Assets, ot Effects possessed by them respectively, and 
that the same might be applied in satisfying what should 
appear to be coming due from them respectively to the 
Plaintiffs as aforesaid ; or that the said Defendants might 
be directed respectively to give the Plaintiffs such In- 
demnity by executing such several Bonds, in such 
Penalty to the Plaintiffs for such purpose, and in such 
manner, as by the said Agreement is stipulated and 
agreed upon ; and that for the purposes aforesaid 
necessary and proper direction^ might be given. 



The Defendants, by their Answers, insisted it was 
agreed that 1,500/. should be the Sum beyond which 
the Parties to the Agreement with the Plaintiffs were 
not to be liable in the whole, and in any event ; and 
denied that the necessary import of the vnritten Agree- 
ment is that each of them should execute a separate 
Bond in the Penalty of 1,500/., but that all should 
execute one joint and several Bond without Penalty ; or 
if it purports to be, or has a contrary effect, then that 
the word *' each** was inserted by mistake in the 
Agreement. 



The Plaintiffs examined John Peniberton Heywood, 
and his Deposition was. That the Plaintiff, Lady Gordon, 
and the Defendants, the Marchioness of Hertford, Datne 
Louisa Susanna Ramsden, Harriet Aston, and Elizabeth 
Meynell, being prior to, and in the year 1790, entitled 
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under and by virtue of the last Will and Testament of 
Samuel Shepherd, Esq. deceased, to equal and undivided 
Shares of and in very considerable Estates, situate 
lying and being in the Parish of Linwood, in the 
County of Lincoln, and elsewhere : — ^That said Defend- 
ants, the Marquis and Marchioness of Hertford, Sir 
John Ramsden, and Dame Louisa Susanna, his Wife, 
and Harriet Aston, and her late Husband, said Henry 
Hervey Aston^ and said Defendant, Elizabeth Meynell, 
and her late Husband said Hugo Meynell, the younger, 
did, upon the recommendation of Deponent, (who was 
then advised with by the said last-named parties as 
their Counsel), in or about the said year 1 790, make or 
cause to be made a proposal to said Plaintiffs for seUing 
said Estates; and the said Plaintiffs or said Plaintiff, 
Lord William Gordon, having declined to comply there- 
with, and expressed rather to have the Share of said 
Plaintiff Lady Gordon, of and in the said Estates 
severed and conveyed to or in Trust. for them; it was 
then proposed that said Estate, situate and being in the 
said Parish of Linwood, should be conveyed to or in 
Trust for them the said Plaintiffs, at the price at which 
the same had been valued (being more than the amount 
of the Share of said Plaintiff, Lady Gordon, of and in 
the whole of said Estates) ; and that said Plaintiff, Lord 
William Gordon, should pay over to the other parties 
so much of the amount at which said Estate at Linwood 
had been valued, as exceeded the Share of the said 
Plaintiff Lady Gordon, of and in the whole of the said 
Estates, and said Plaintiffs or said Plaintiff, Lord Wil^ 
liqm Gordon, agreed to such proposal : — ^That after the 
terms of said proposal were, or seemed to be, finally 
settled and. concluded upon, Mr. Albany Wallis, the 
then Solicitor of said Plaintiffs, . and since deceased, or 
Vol. n. I 



1817. 

Lord 

W. Gordon 

and Ux. 

V. 

Marquis of 

HERTfORD 

and Ux. 

and othen. 



114 

1817. 
Lord 

W. GOROOK 

end Ux. 

V. 

Marquis of 

Hertford 

tndUx. 

tnd others. 



CASES IN CHANCERY. 

Mr. John Lund, the then Receiver and Steward of the 
said Estate, intimated that the Rector of the said Parish 
of Linnxxxl had set up, or threatened to set up, a claim 
to Tithes in kind in respect of certain Lands situate 
and being within the said Parish, and part of the afore- 
said Estate, for or in respect of which a Modus or 
Money Payment had been made in lieu of Tithes in 
kind; and the said Albany Wallis, or the said JbAn Lund, 
did, for and on the part and behalf of the said Plain- 
tiffs, claim to have an Indemnity given to said Plain- 
tiffs in respect of the said Tithes in kind, in case said 
Rector should set up the said claim, and succeed in 
establishing the same; when Defendant, for and on 
the part and behalf of said Defendants, the Marqu» 
and Marchioness of Hertford, Sir John Ramsden, and 
Dame Louisa Susanna, his Wife, and Harriet Astom, 
and her said late Husband, said Henry Hervey Aston, 
and said Defendant, Elizabeth Meynell, and her said 
late Husband, said Hugo Meynell, did object to the 
giving of an ultimate Indemnity to said Plaintiffs in 
respect of said Tithes; and Mr. Francis Beresjord, the 
then Steward of said Hugo Meynell, also objected 
thereto; and accordingly, to the best of Defendant's 
now recollection, and as he believes, an Indemnity to 
the extent of 1,000/. was proposed; and said Albany 
Wallis, or said John Lund, considering the same too 
small a Sum for such indemnity, it was at length 
finally concluded and agreed by and between Defend'* 
ant, and said FVancis Beresford, and said Albany 
Wallis, and John Lund, that same should be increased 
to the Sum of 1 ,500 /. ; and that in no event whatever, 
the said Defendants, the Marquis of Hertford, and Sir 
John Bamsden, and said Hugo Meynell, and ffemry 
Hervey Aston, should be altogether liable or responsible 
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for more than the said Sum of 1^500 /. And it was also 
agreed or understood, by and between Defendant and 
said Francis Beresford, for and on the part and behalf 
of said last-named parties, and said Albany WalUs, and 
John Lund, for and on the pait and behalf of said 
Plaintiff Lord William Gordon, that the said Defend- 
ants, the Marquis of Hertford and Sir John Ramsden 
and said Hugo MeyntU and Henry Hervey Aston, should 
enter into and execute one Bond in one Penalty of 
1,500/. for indemnifying said Plaintiff, Lord William 
Gordon, against the Tithes of the aforesaid Lands, in 
ease the Rector of said Parish of Unwood should after- 
wards succeed in destroying the aforesaid Modus or 
Mcmey Payment, and establish his Right to Tithes in 
kind in respect of said Lands : — ^That it was not agreed 
by and between Deponent and said Francis Beresford 
and Albany Wallis, that the said Parties should enter 
into and execute a separate Bond each, respecting 
said Indemnity; nor was it so understood by Defend- 
ant, or (as he believes) by said Francis Beresford and 
Albany Wallis and John hand, or any ot either of 
them: — ^That said Agreement respecting said Indem- 
nity was made, or did take place, some time in or about 
the Month of June 1791 ; but Defendant does not re- 
collect, at this distance of time, whether any meeting 
took place or was had between him. Defendant, and 
said Francis Beresford, and Albany WalUs and John 
Lund, respecting the same, but that such Agreement 
was yerbally made and concluded : — ^That he considered 
himself fully authorized in making said Agreement, as 
being concerned for or advised with generally by said 
Defendants, the Marquis of Hertford, and Sir John 
Ramsden, and Hugo Meynell, and Henry Hervey Aston ; 
and he believes said Francis Beresford considered him- 

I2 
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self as authorized to make or concur in the same a^ 
such Steward as aforesaid ; and that said Albany WaUis 
considered himself as authorized for the like purpose 2» 
such Solicitor as aforesaid; and that said John Lund 
considered himself so authorized as such Receiver and 
Steward as aforesaid : — That the Terms of said Agree- 
ment were afterwards reduced into Writing, as part of 
a certain Memorandum of Agreement, bearing date the 
2 2d of June 1791, and made between said Defendant, 
the Marquis of f/er(/brrf, then Lord Viscount Beaiichamp, 
said Plaintiff Lord William Gordon, said Hugo Meynelt, 
Henry Hervey Aston, and said Defendant Sir John 
Ramsden, stated or set forth in the Bill of Complaint 
in this Cause, and which Memorandum of Agreement 
was, as Defendant believes, prepared by, or by the 
directions of, said Albany Wallis, but under whose 
authority in particular, save as aforesaid. Defendant 
does not know : — ^That said written Agreement was 
afterwards executed or signed by said Defendant, the 
Marquis of Hertford, the said Plaintiff Lord William 
Gordon, and said Hugo Meynell, and Henry Hervei/ 
Aston, in the presence of Defendant, and, as he believes, 
by said Defendant Sir John Ramsden ; and that in the 
judgment and opinion of Defendant, the tenns of said 
verbal Agreement are not incorrectly stated in said 
written Memorandum of Agreement, unless it is to be 
considered or understood that each of said Defendants, 
the Marquis of Hertford, and Sir John Ramsden, 
said Hugo Meynell, and Henry Hervey Aston, did by said 
written Agreement agree to enter into and execute a 
separate and distinct Bond to said Plaintiff, Lord 
William Gordon j or that the amount of the Sum to be 
paid as a compensation for the injury done to the 
Owner of the said Ltnwood Estate, by the destruction 
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t>f the said Modus or Money Payment, should exceed 
the Sum of i ,500 /. ; but that (as Defendant verily be- 
lieves), the terms of said Agreement would be incor- 
rectly stated in the said written Memorandum of Agree- 
ment, and inconsistently with the intention of said 
Plaintiff, Lord William Gordon, and said Defendants, 
the Marquis of Hertford, and Sir John Ramsden, and 
said Hugo Meynell, and Henry Hervey Aston, at the 
time the said Memorandum of Agreement was executed 
or signed^ if the effect of such Statement be to require 
each of them the said last-mentioned Defendants, and 
the said Hugo Meynell, and Henry Hervey Aston, to 
execute to said Plaintiff Lord William Gordon several 
Bonds in the Penalty of 1,500/. each, the intention of 
the said Parties being at that time, (as Defendant also 
verily believes) that the said Defendants, the Marquis 
of Hertford, and Sir John Ramsden, and said Hugo 
Meynell, and Henry Hervey Aston, should enter into 
and execute one Bond only to indemnify the said 
Plaintiff, Lord William Gordon, to the extent or amount 
of 1,500/. only altogether, in respect of the said Tithes ; 
and that the statement in the sai4 written Memoran- 
dum of Agreement touching the same ought to have 
been to that effect, it having been so agreed by and 
between Deponent and the said Francis Beresford, 
Albany Wallis, and John Lund, for and on the behalf 
of the said Parties as hereinbefore mentioned, and such 
being the basis of the said written Memorandum or 
Agreement." 

This Evidence was objected to as inadmissible ; but 
3Hras read de bene esse, subject to the consideration of itn 
admissibility. 

I3 
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Sir Samuel Romilly, Mr. Trower, and Mr. Murray, 
for Plaintiffs : — 
The question in this Case is upon the construction of 
the Agreement of 1791. It is aclearAgreement that these 
parties should each of them enter into a separate Bond 
in 1,500/. Penalty, to secure the Plaintiff from the loss 
which might be occasioned by taking the Tithes in kind. 
It was a just and fair Agreement, and the Terms of it are 
clear. The Decree in the Exchequer, and the amount 
of Lord William Gordon's loss is proved and admitted. 
Parol Evidence cannot be allowed in a case like this, 
to show that the real Agreement was different from the 
written Agreement. It is true, that in cases for the 
specific performance of an Agreement for the Purchase 
of Land, a Defendant has been allowed to show by 
parol Evidence, there was Fraud, or a Mistake in the 
Agreement. Whether parol Evidence was wisely per- 
mitted in those cases, may be doubted ; it was intro- 
ducing a very dangerous doctrine, and it certainly ought 
not to be carried farther than the cases have already 
gone ; but this is not that case. This Bill is for the pay- 
ment of a Sum of Money, which we might recover at 
Law. We might bring an Action against each of these 
parties, and recover from each 1,500/., except the last 
who was sued, who would not have so much as 1,500/. 
to pay, and then the other parties would file a Bill 
against him for a contribution ; so that this Suit is to 
prevent a multiplicity of Suits. If parol Evidence is 
allowed to be read in this Case, it will be going farther 
than any Case has yet gone. 



Mr. Leach, Mr. Weiherell, Mr. Wingfield, Mr. Simp- 
kinson, and Mr. Perkins, for the Defendants :— 
This is a Bill for a specific performance of an Agree- 
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meoft to give separate Bonds for 1^500/. each. It is 
difficult to contend that the vnritten Agreement imports 
only that a joint Bond should be given for 1^500/., the 
words " each to enter into a Bond " being, certainly, in- 
consistent with such an interpretation of the words of the 
Agreement ; but then we contend that parol Evidence, 
is admissible to resist the specific performance of this 
Agreement, by showing, that the real Agreement 
between the Parties was, that a joitU Bond should be 
given for the 1,500/., and not separate Bonds to that 
amount ; and therefore, that the written Agreement 
was mistakenly drawn. The Case of Ramsbottom v. 
Gordon (a) is expressly in point to show that such 
Evidence is admissible. If the Evidence of Mr. Hey-* 
wood be admissible, as we confidently contend it ic^ 
there is an end of the Case ; fi>r it -clearly shows that 
the intention of the parties was, that it should be a joint 
Bond. 

The Vice-Chancellor — [after stating the 
facts] : — 
Three questions are to be considered: 1. What it 
the true construction of the written Agreement of the 
itJl June 1791 ? — fi. Whether parol Evidence can be 
read to contradict that Agreement ? — ^3. What is the 
effect of the parol Evidence i 

With respect to the first pomt, it is admitted that a 
loss will be sustained much beyond 1^00/. ; but it is 
contended that the true construction of the Agreement 
is, that the Parties were only to be jointly liable to the 
Sum of 1^00 /• ; but it appears to me the Plaintifi* is 

(a) 1 Vet. and Bea, 165. 
I4 
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entitled to call upon the Defendants to answer for what 
the PlaintiflF would have been entitled to if each of the 
Parties had entered mto ^ separate Bond for 1,500/.; 
for the Agreement is, " each agree to enter into a Bond 
in the Penalty of 1,500/. conditioned, 8cc."; and that 
** each of the said Parties will make good one Fifth of 
the Injury done to the Owner of the said Estate by the 
destruction of the Moduses, &c." Lord William Gordon, 
therefore, was warranted in filing this BiU to make each 
of the Parties separately liable to the amount of 1,500/, 
subject, however, to an account as to what loss he has 
sustained. This is the justice of the Case, as well as ac- 
cording to the terms of the Agreement. Then, 2dly, can 
the Court in this Case receive parol Evidence ? It is 
very dangerous to admit parol Evidence to contradict a 
written Agreement — it is an encouragement to perjury, 
and defeats the wholesome provisipns of the Statute of 
Frauds. As a general rule, such Evidence is inadmissible, 
but there are exceptions; it being clearly established 
that where the specific performance of an Agreement is 
sought, the Defendant may rebut the Equity, and show, 
by parol Evidence, that the Agreement was obtained by 
fraud, or that there is a mistake in it. Parol Evidence 
in such cases may be received, as before the Statute of 
Frauds ; the Statute not saying that a written Agree- 
ment shall in all cases be binding, but only that an un- 
written Agreement shall not bind (a). In Clarke v. 
Grant (6), the Master of the Rolls alludes to a Case of 
Pember v. Matthews (c), where Lord Thurlow, on a Bill 
for the specific performance of an Agreement, admitted 



(a) See Lord Redesdale to 
^me effect in Clinan v. Cooke, 
I Scb. and Lefr. 39. 



(6) 14 Vcs. 519. 
(c) 1 Bro. C. C. 54. 
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parol Evidence on behalf of the Plaintiff, and decreed 
a specific performance on the ground of it. Sir Wil- 
liam Grant doubts the propriety of that ; but was clear 
that a Defendant to such a Bill was at Uberty to show 
a parol promise, as a bar to a specific performance. 

In Clinan v. Cooke (d). Lord RedesdaU takes pains 
to show that a Plaint^ cannot add to an Agreement 
by Parol, but says it may be used by a Defendant, *' to 
jrebut an Equity." 

The only other Case I shall notice is Ramsbottom v. 
Gosden (e), which is in point. That was a Bill for the 
specific performance of an Agreement, and the Defend- 
ant adduced parol Evidence to show that the real 
Agreement was different from what the written Agree- 
ment imported, and it was admitted. There, as in this 
Case, the Witness thought the words of the written 
Agreement imported that which he swore was the real 
Agreement, and which the written Agreement was 
intended to import. 

But then it is said, this is not a Bill for the specific 
performance of an Agreement; but what is the prayer 
of the Bill ? It is, " that the Agreement may be per- 
formed, and that the Defendants may be directed 
respectively to give the Plaintiff such indemnity by 
executing such several Bonds in such penalty to the 
Plaintiff, for such purpose, and in such manner, as by 
the said Agreement is stipulated and agreed upon." 
This, therefore, is a Case in which, according to the 
Authorities, parol Evidence is admissible. 

What then, sdly, is the effect of the Evidence ? [His 
Jionor here stated Mr. Heywood's Deposition.] — Mr. 

id) 1 Sch. & Leir. p. 38, 9. (/) i Ves. and Bea. 165. 
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Hey wood is a Gentleman of respectability, but he deposes 
" to the best of his now recollection" as to a transaction 
between twenty and thirty years ago, without any thing 
to refresh his recollection in the interim. I have felt 
great difficulty how to act upon this Evidence. Unless 
such Evidence is admitted with caution, we shall have 
a constant occurrence of such Cases. The Witness 
says clearly what was the intent of those who employed 
him, but he cannot say what was the intention of the 
other Parties. Suppose both Parties mistook the terms 
of the Agreement ; that might have the effect of not 
making it binding on either Party. Am I to bind all 
the Parties by the testimony of Mr. Heywood? These 
are considerations that have pressed me, and certainly 
the Case is one of great difficulty, but, upon the whole, 
I shall either dismiss the Bill, leaving the Plaintiff to 
his remedy at Law ; or the Plaintiff may take a Decree 
for a joint Bond for 1,500/. to be executed by the 
Defendants — which Bond they have no objection to 
give — or, if he chooses, the Plaintiff may have an Issue, 
upon which Mr. Heywood may be examined. The Issue 
must be cautiously framed ; for it is quite contrary to 
the habit of a Court of Law to examine Evidence as to 
a written Agreement. In Pember v. Matthews, Lord 
Thurlow directed an Issue to be tried, whether a promise 
was made on the day of the execution of a written 
Agreement; and in Clarke v. Grant, the Master of the 
JtoUs seems to have thought that, if necessary, an Issue 
might have been directed. Let the Plaintiff consider 
what course he chooses to take. 

N. B. The Plaintiff on a subsequent day, expressed his 
desire to have an Issue directed ; but the Reporter was 
afterwards informed the Parties could not agree upon 
the Issue to be directed. 
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On a Motion to dismiss this Bill for want of Prose- On an under- 
cution, the Plaintiff appeared^ and undertook to speed taking to speed 
the Cause, and a Term afterwards elapsed without any '^^ Cowe , on a 
proceeding on the part of the Plaintiff. ... , 

Mr. Daniel, Jun. now moved that the Bill might , J^t 
stand dismissed, with Costs. ^^ ^^ ^j^^ 

Vacation aUo^ 
Mr. Heifs, contra, insisted that on an undertaking ^^ proceed. 

to speed the Cause, the Plaintiff has the Term and 

Vacation after to proceed, and cited as an express 

authority, Finlay v. Wood (a). 

Mr. Wibon, as Amicus Curia, stated that, in Turner 
v. Seddon, about four years ago, the Lord Chancellor 
decided the Plaintiff was only entitled to the Term. 

The Vice-Chancellor : — 
On a former occasion, in Holtzaphell v. Baker (6), I 
looked into the Cases, and considered this point. The 



(a) 1 Vet. and Bea. 499. 

(^)HOLTZAPHELLr.BAKER. 

14th Aagust 1813. 
This was the second Appli- 
cation by the Defendant to 
dismiss the Plaintiff's Bill for 
want of Prosecation, and made 
shortly after the expiration 
of the Term allowed the 
Plaintiff by the Rules of the 
Court to speed his Cause after 
his undertaking so to do. The 



Plaintiff's Counsel opposed 
this Motion, as premature, as 
it ought not to have been 
made until the expiration of 
the Vacation. 

The Vice-Chancellor de- 
cided, that the Defendant 
was entitled to make his 
Motion at the first Seal 
after the Term. The Plain- 
tiff then submitted to take 
the usual Order, as upon a 
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Case of MangUman v. Prosser, cited from Brtyum (c), in 
Finlay v. Wood, I found was inaccurately reported ; and 
that in the Case cited of Finlay v. Wood, the Lord 
Chaiicellor was finally of opinion that, the Plaintiff was 
only entitled to the Term to proceed, and not also to 
the Vacation. The Point, therefore, is settled. 

Motion granted (d). 



i6th,i8thMay. 
Devise of an 
Estate to A. J, 
subject to pay- 
ment of sooL 
to M. H. wUk 
Interest on her 
Marriage^ or 
attaining 21, but 
if she dies before 
Marriage or 21 f 
and there be no 
Child orChildren 
of said R, H, 
(the Testator* s 
Brother) then 
the 500/. to 
revert to A. J, 
M»H.died before 
Marriage^ or 
attaining 21, 
and held that 
Children of 
R, H. bom after 
the death of 
M. H. entitled. 



Original and Amended Bill, Between, BELLEN- 
DEN B. HUTCHESON, an Infant by 
DIANA HUTCHESON, his Mother and next 
Friend ---.-. Plaintiff, 

And 
PHILIP JONES, and ANN his Wife - Defendants. 

Supplemental Bill— Between BELLENDEN B. 

HUTCHESON, by the said DIANA 

HUTCHESON - - - Plaintiff, 

And the said PHILIP JONES - - -Defendant. 

Edith HUTCHESON, being entitled to the 
Reversion of a Moiety of certain Freehold Estates in 
Herefordshire, expectant on the death of fVilliam 



second undertaking, name- 
IjT, that he should go to 
Commission that Vacation, 
procure Publication to pass in 
Michaelmas Term, and set 
down his cause for bearing in 
Hilary Term, or in default, 
that the Plaintiff's Bill should 
be dismissed with Costs for 
want of Prosecution without 
further Motion. 



(c) Mangleman v, Prosser, 
3 Bro. C. C. 191. 

((f) The Reporter has a MS. 
Note of an Anonymous Case in 
1749, in which Mr. Fortescue^ 
Master of the Rollsy hsld, that 
if nothing is done within a 
Term after an Order to speed 
a Cause, the Rule is to dismiss 
the Bill for want of Prose- 
cution. The same Point wiyi 
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Hutckeson, her Father, made her Will as follows: — I817. 

'' As I have now sunk the 900/. which I had in the ,, 

HUTCHSSON 

Three per Cent. Consoh, for an Annuity for my Life, and , ^ * 
haying nothing more in my own disposal than the Share of ' ^^ 

the Estate (meaning the Estate hereinbefore mentioned) Jones. 
left me by my Mother, on Will, and valued at 1,800/., 
I do here give, devise, bequeath and will it to my Sister 
(the Defendant) Ann Jones, subjecting the same to the 
following payments : — First, to pay to her Husband 
(the Defendant) Philip Jones, the Sum of 150/., Money 
which I borrowed from him, as I have given it under 
my own hand, that my Friend for whom I raised that 
Sum shall never be called upon after my decease for the 
same. The Sum of 500/. I also deduct out of the said 
part of my Estate, to my Niece Maria Hutcheson, 
Daughter of my Brother Robert Kyrh Hutcheson, to be 
paid whenever most convenient to my Sister Ann Jones, 
bearing Interest three months after my decease. When- 
ever this 500/. shall be paid by my Sister Ann Jones, I 
do require that it be put into Government or any other 
Security by her Trustee, Philip Jones, whom I appoint 
to act as such, shall think most to her advantage ; and 
that the said Maria Hutcheson shall receive the said 
ffioL, with the accumulated Interest, either on the day 
of Marriage, or at the age of 21, as shall be thought 
best. Should the said Maria Hutcheson not survive either 
of those periods, and there be no Child or Children of said 
Robert K. Hutcheson, then I would have the said Sum of 
500/. revert to my Sister, Ann Jones; but in case of other 
Children of Robert Kyrle Hutcheson, I would have said 
Sum equally divided, share and share alike J^ 

determined by the present Harriot y,Jumpson,\^Xh9jid 
Matter of the Rolls, sitting 26th May 181S. 
for the Lord Chancellor, in 
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1817* The Testatrix died soon after the making of her Will, 

leaving her Brother Robert Kyrle Hutcheson her Heir 
at Law, Wm. Hutcheion her Father, Maria Hutchewn 
her Niece, and Philip Jones, and Ann Jones his Wife, 



HUTCHBION 

and anotheri 



JoNis. ^«r surviving. 



Upon the death of the Testatrix, Ann Jones proved 
her Will. At the death of the Testatrix, her Father, 
William Hutcheson, was in possession of the Estate as 
Tenant for Life, and so continued till January 1804, 
when he died, and upon his death the Fee Simple in 
possession became absolutely vested in Ann Jones, sub- 
ject to the payment of the 150/. to Philip Jones, and 
the Legacy of 500/. to Maria Hutcheson, and the other 
Children of Robert Kyrle Hutcheson. Immediately on 
the death of William Hutcheson, PhUip Jones and Awm 
his Wife entered into possession of the Estate. 

Afterwards {a), Maria Hutcheson, the Testatrix's 
Niece, died, under age, and unmarried ; and after her 
death JJoierf Kyrle Hutcheson had a Son William Hutche- 
son the (Defendant), by Sarah his then Wife, the Mother 
of Maria Hutcheson, Afterwards, Sarah, the Wife rf 
R. K. Hutcheson, died, leaving her Husband and her 
Son William Hutcheson, her surviving. 

R, K. Hutcheson narried again, and the PlamtiSP 
BeHendem B, Hutchesoti, bom in January 1 806, was lite 
only Issue of that Marriage. 

On the 1st April 1806, R, K. Hutcheson died, lea;nag 
William Hutcheson his Heir at Law, and the Plaintiff, 
B. £. Hutcheson, his only surviving Children. 

(fi) Wherr FM;ts are stated without dates, a blank was left 
in the Bill. 
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The Plaintiff, by his Original and Amended Bill, I8 17. 

after making the foregoing statements, insisted that, on 
the death of his Father, the Legacy of 500/. and the , , 

Interest charged on the Estate, became absolutely vested ^^ 

in him and his half Brother, William Hutcheson, equally* Jones. 
and prayed that the Legacy might be raised. 

The Defendants, by their Answer, insisted that the 
Legacy never became payable. 

The Supplemental Bill stated, that on tiie 1st March 
1814, Ann Jones died, leaving her Husband, Philip 
Janes, and William Hutcheson Jones, her eldest Son 
and Heir at Law, now resident in India; and that 
Philip Jones continued in possession of the Estate as 
Tenant by the Curtesy ; which facts, were admitted in 
the Answer of Philip Jones to the Supplement Bill. 

Mr. Leach, and Mr. Crosse, for the Plaintiff. 

Mr. Wingfield, for the Defendant, Wm. Hutcheson, 
in the same Interest as the Plaintiff: — 
The question is. What was the intention of the Tes- 
tatrix? Did she mean that none of the Children of 
R. K. Hutcheson were to take unless they happened to 
be alive at the death of the eldest Child? That is very 
improbable. The WiU bears no such meaning. Ann 
Jones was only to take in the event of there being no 
Children of £. K, Hutcheson, and there being Children, 
they must take, there being an express Gift to them. 

Mr. ShadweU, for the Defendants, Philip Jones and 
William Hutcheson Jones : — 

The Plaintif', JB. JB. Hutcheson, and the Defendant, 
WiUiam Hutcheson, the Sons of R. K^ Hutcheson, not 
being alive at the death of Maria Hutcheson, they cannot 
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I 8 I7» lake. Ellison v. Airey (a). Finer v. Francis (i), Rob&ts 

V. Higman, in Note to Congreve v. Congreve (c), and Bax 

, , V. Whitbread (d), approximate to the present Case ; but 

^^ what is said in Godfrey v. Davis (e) is conclusive. There an 

Jones. Annuity bequeathed over, upon the death of the Annui- 
tant, to the eldest Child of j4.; there being at the death 
no Child, an after-bom Child was held not to be entitled. 
The Master of the Rolls says, in that Case, *' It is 
clearly established by De Visme v. Mello (f), and many 
other Cases, that where the Testator gives any Legacy 
or Benefit to any person, not as persona designata, but 
under a qualification and description at any particular 
time, the person answering that description at that time 
is the person to claim ; and if there are any persons 
answering the description, they are not to wait to sec 
whether any other person shall come in esse, but it iff 
to be divided among those capable of taking where by 
the tenor of the Will he intended the property to vest 
in possession." 

Mr. Leach, in Reply : — 
The Cases cited arc not disputed. Wherever the 
, Court clearly sees that a period is fixed for the division 

of the Property, no Child can take who comes in esse 
after that period. In Ellison v. Airey, the Lord Chan- 
cellor says the Intention of the Testator in these Cases is 
the point to be considered. In this Case the Intention 
is clearly expressed, nor can it be supposed that this 
Testatrix intended Ann Jones to take, if her Brother had 
any Children. In the Cases cited the intention was 
plain that after-bom Children should be excluded. 

(a) 1 Vez. sen. ni. (</) 3 Bro. C. C. 531. 

(5) Q Bro. C. C. 658. S. C. (c) 6 Ves. 43. 

s Cox, u)o. (/) 1 Bro. C. C. 537. 
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The Vice-^Chancellor : — 
It appears to me to have been the Intention of this 
Testatrix, that Ami Jones should not take^ unless, accor- 
ding to the words of the Will, " there should be no 
Child or Children of 12. Hutcheson ;" nor can I say that 
this Money reverted to her on the death of Maria 
Hutcheson, unless I were to add to the words I have 
mentioned, the words " bom at her death -^ for there 
is nothing in any part of the Will evincing an in- 
tention to restrain the gift to such of the Children 
of li. K. Hutcheson as were bom at the death of 
M. Hutcheson. 
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Hutcheson 
and another, 

Jokes. 



Supposing, however, this to be the tme constmction 
on the face of the Will, still, it is argued that, according 
to the Authorities, those Children only who were bom 
at the death of Af. Hutcheson, can take. 

The general wish of the Court is, if it can, to include 
all Children coming in esse before a determinate Share 
becomes distributable to any one (a). Where some 
Children are held to take in exclusion of others, it is 
only from necessity, and because a period is fixed at 
which a distribution is to be made. In Whitbread v. 
Lord St. John (6), Lord Eldon says " The Court goes 
as far as it can to comprehend every one, until one 
attains the period at which that one can take a Share." 
Godfrey v. Davis (c) wafi decided upon the principle, 
that a period being distinctly fixed when the distribution 
was to take place, the Children bom after that period 
were not entitled. There are Cases where all the 

(fl) Barrington v. Tristram, {b) 10 Ves. 154. 
6 Ves. 348. (c) 6 Ves. 43. 

Vol. II. K 
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Children whenever born, will take, as in Shepherd t. 
Ingram (tf), where the Bequest was of a Residue of Real 
and Personal Estate to the Children of A. equaDy, with 
a Bequest over, if A. should die without leaving Issue ; 
and it was held, that the Children as they were re- 
spectively bom, should take the accruing Interest equally. 
Apply these principles to the present Case : Are there 
any words in this Will fixing the time when a Share 
is to vest, so as to exclude after-bom Children? The 
Property is not given on the Children attaining 21, 
or marriage ; it is a reversionary Fund, which is a 
strong circumstance ; and the Gift to Arm Jones is 
expressed in unambiguous terms. If the after-bom 
Children are excluded, it must be in the teeth of the 
words of the Will, which only give it to Ji. Jones ** if there 
be no Child or Children of said Robert Hutcheson/' 
I am not aware of any Case where a Bequest like this, 
on a general failure of Issue, has been cut down to a 
failure of Issue at a particular limited time. There is 
nothing in this Will to confine the division, or mark 
the period when the Children are to take, so as to 
exclude after-bom Children. The intention of the 
Testatrix is clearly in favour of after-bom Children ; 
nor is there any authority which interferes to disappoint 
that intention. 



N, B. There being a want of Parties, the Cause was 
ordered to stand over, with liberty to amend the Bill. 



((Q Ambl. 448. 
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NAYLOR and others, v. MIDDLETON and 

SAMPSON. 

8th, 12th, mid 

On the 26th November 1816, a Bill was filed by ^^^^"^y- 
the Plaintiffs, stating merits, and praying an Injunction A Common /«- 
against the Defendants, to restrain them from proceed- junction xoas ob- 
ing at Law in an Action brought by them in the name *^^^ agamst 
of the Defendant John Sampson, against the Plaintiff, ^ ^ * 

George Naylor-, or from bringing or proceeding in any ^^JaJt^staj/ 
other Action at Law against the Plaintiffs in respect TridL On the 
of the matters mentioned in the Bill. Thj common coming in of the 
Injunction was obtained until the Defendants should Answer of one 
answer the Bill, which was afterwards, on the loth ^rf^ndant.an 

February 1817, extended to stay Trial. .... 

'' ' ^ be obtained, 

before a Motion 
On the 12th April 1817, Middleton put in his Answer, ^^^ ^ ,^^^ f^ 

which was excepted to; and on the 6th May 1817, ^ dissolve the In- 
further Answer was put in. junction. 

On the 8th May following, the Defendant Middle- 
ion moved that the Injunction t^inst both Defendants 
might be dissolved ; and on the Motion, it was urged, that 
the Answer of Sampson was immaterial, and Middleton 
having fully answered the Bill, and consenting that his 
Answer might be read at the Trial, the Injunction 
ought to be dissolved against both. 

Sir Samuel Romilly. and Mr. Heald, for the Motion, 
and Mr. Bell against it, differed not only as to dissolving 
the Injunction before Sampson bad answered, but 
also as to the Practice, viz. : Whether when an In- 
junction is extended to stay Trial, the Defendant can 

K 2 
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immediately, when the Answer comes in, move to dis- 
solve the Injimction, or whether there must not first 



Naylor and be an Order Nisi. 
otberSy 



MlDOLETOH 

and Samfson. 
15th May. 



The VicE-C H AN CELLOR— [after stating the 
Case] : — 
The question is, whether Middleton has taken the 
proper course to have the Injunction as to him, dis- 
solved? If a common Injunction is obtained, and the 
Defendant moves to dissolve it on the coming in of the 
Answer, an Order Nisi is made, and the Defendant has 
eight days to consider whether he will except to the 
Answer — that nobody disputes — and I find that when 
the common Injunction has been first obtained, and 
afterwards extended to stay Trial, and then the Answer 
is put in, the Defendant must in like manner obtain an 
Order Nisi to dissolve the Injunction, and the Defendant 
has eight days to except to the Answer, and cannot on 
the Answer coming in move at once to dissolve the 
Injunction. Several Cases show this to be the Practice. 
In Hernshaw v. Thomhill, 7 th February 1812, the 
common Injunction had been obtained, and afterwards 
extended to stay Trial ; and' the Lord Chancellor held, 
the Defendant, on putting in his Answer, must first 
obtain an Order Nisi, and not give a notice of Motion, 
to dissolve the Injunction, in the first instance. In 
Anderson v. Fullerton, loth February 1816, the common 
InjunctioQ had been obtained, and it was extended to 
stay Trial. Afterwards, on a Motion, with Notice, an 
Order was made to dissolve the Injunction. On appli- 
cation, that Order was discharged with Costs, because 
the Order Nisi had not been previously obtained (a). 



(a) See also Joseph v. Doubleday, l Ves. and Bea. 497. 
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It is, therefore, clear, that if Middleton had been the 
sole Defendant^ an Order l^isi was indispensable ; and 

there being a Co-Defendant, Sampson, in this case, NAYLoaand 

I j./r Others, 

makes no difference. 

V. 

Middleton 
It is urged that the Answer of Sanson is immatenal, ^^^ Sampson 

and that Middleton consents that his Answer shall be 

read at the Trial, and therefore that the Injunction 

ought to be dissolved against both ; but that must be 

the subject of a separate Special Motion, as to which I 

do not now give any opinion. The first Motion must be 

for an Order Nisi to dissolve the Injunction. Tlie 

present Motion is, therefore, irregular. 

Motion refused, with Costs. 



NASH V. NASH. 



_, 7th June. 

IHE Original Bill stated, that in July 1808, a D. E. the Faihe- 

Marriage was had between WilUam L, Nash, and ^ ^' ^' ^S^^^ 
Catharine Evans ; that no Settlement was made on the ^^^ Carnage, 
Marriage; but on the 23d November 1813, David -if 
Evans, Esq. the Father of Catherine, drew a CAe^ti^on upon his Bankers 
his Bankers, in favour of his Daughter, for 10,000 L for 10,000/. 
On that Day she presented the Cheque, and took The Bankers 
from the Bankers a Promissory Note, payable on de- S^^ ^^ « -P'*©- 

mand, for 1 0,000 i., which Note she delivered to her ^"'^-^^« 

for the 10,000/. 

liOOoL part of 

the principal Money due on the Note was paid to Wm. L. N , the Husband 

of C.N. ; and he also received the Interest due on the Note up to the time of his 
death. Held that upon his death, C. N. teas entitled to the Note as a Chose in 
Action tohich had survived to her. 

K 3 
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Igl7^ Husband : — That the Money remained in the hands of 

"T' ' the Bankers during the life of William Nash, except 

^^^ 1,000 /., which he applied for to the Bankers, and was 

1^- * paid by them, and for which he gave a Receipt; and 

tliat he received the Interest on the remaining 9,000 /. 
during his Life, and gave Receipts for the same :— That 
William L. Nash, by his Will, 8th December 1815, 
amongst other Bequests, gave the Plaintiff i. Nash, 
(his Mother), an Annuity of 40 /. ; and appointed his 
Wife, Catharine Nash, and two other persons, Executors 
of his Will : — That he afterwards, on the 8th January 
1816, died, leaving the said Catheritie Nash, and the 
Plaintiff, Atm Nash^ surviving : — ^That Catherine Nash 
alone proved the Will, and obtained possession of the 
Testator's personal Estate and Effects, including the 
Note for^ 10,000/ ., of which 9,000 /. so remained unpaid. 
The Prayer of the Original Bill was, that the 9,000 /. 
. due on the Promissory Note might be declared to form 
part of the Testator's personal Estate, and that an ac- 
count might be taken of what was due to the Plaintiff 
in respect of the Annuity given by the Testator's Will. 

The Defendant, by her Answer, insisted that the 
9,000/. secured by the Promissory Note, was a Chose in 
Action, and that William L, Nash never having reduced 
the same into Possession, it did not form part of his 
personal Estate, but belonged to her; and that his 
Property, independent of that Money, was but sufficient 
for the payment of his Debts. 

After the Bill was filed, and the Answer put in and 
replied to, Ann Nash, the Plaintiff in the Original Bill, 
died, and Letters of Administration were granted to John 
Nash, (the Plaintiff), who filed a Bill of Revivor. 



CASES IN CHANCERY. 

Mr. fVingfield, and Mr. Whitmarsh, for the Plain- 
tiff:— 
The 9,000 /• remaining due on the Note must be 
considered as the Property of the deceased Husband. 
A Wife cannot acquire property during the Coverture ; 
it belongs to her Husband. The Husband might alone 
have brought an Action upon the Note. 

In Lightbounie v. Holyday (a), the Plaintiff gave a 
Feme Covert a Promissory Note, and the Husband dying 
before answer to a Bill for Discovery of the Consideration, 
the Wife administered to him; and Ij)rd Chancellor 
held, that as a Wife can have no separate Property, but 
whatever she gets during the Coverture vests in the Hus- 
band« the Property of this Note was wholly his, and that 
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(a) a Eq. Abr. 1. The 
following Rqport of this Case 
is from a MS. Note. 

HoLLOWAYV.LlGHTBOURNE. 

Easter Term, is Geo. II. 

1739- 
The Bill iu this Case was 

brought, snggesting Fraud and 
want of Consideration in ob- 
taining a Promissory Note 
from the Plaintiff by the De- 
fendant's Wife, setting out the 
Note to be in this form, '' Re- 
ceived of Mrs. Ughtboumef 
300L for which 1 am to be 
accountable ;" and prayed that 
thb Note should be delivered 
up, and the Defendants re- 
strained by the Injunction of 
the Court from any proceed- 
ings at Law upon it ; and the 



Defendants not answering in 
time, thq common Order of 
course for an Injunction was 
made; and before any An- 
swer came in, the Defendant 
lAghtbaurnffihe Husband,died, 
on which it was moved that 
the Injunction might be dis- 
solved, the Cause being abated ; 
but on the other hand it was 
insisted, that here is no Abate- 
ment, for that the Note being 
given to the Wiie, and she 
surviving the Husband, the 
Interest in the Note had 
Tested in her, and would not 
go to the Executor of the 
Husband. But Lord Hard* 
wickcy C^iicci/!or, having taken 
time to consider of it, declared 
this to be an Abatement, and 
that the Interest in this Note, 

K4 
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she had no Interest in it, but as representing her 
Husband ; and that therefore by his death, the suit was 
abated. So in a Case in Bunburj/ (i), it was held, that 
a Note given to a Peine Covert was upon her Hus- 
band's death to be considered as his Assets. Tlie 
Husband in this Case received part of the Money due 
on the Note, and all the Interest from time to time up 
to the time of his death, which must be considered as a 
reduction into possession of the Note. 



by the death of the Husband, 
vested in his Executor, aud 
did not survive to the Wife. 
It is not like the Case of a 
Bond or Note given to a Feme 
Sole, viho after marries and 
survives her Husband ; in such 
case 'tis certain, if the Money 
be not received upon the Bond 
or Note, that it shall survive 
to the Wife, and shall not go 
to the Executor of the Hus- 
band ; and if during the Co- 
verture His . put in Suit, it 
can't b^ by the Husband alone, 
(3 Lev. 403. 1 Eq. Cas. Abr. 
64. 1 Vern. 393 ;) but in such 
case, the Property being in 
the Wife, the Husband is 
rather joined for conformity 
than from the nature of the 
cause of Action. But where 
a Bond or Promissory Note 
(which is much stronger than 
the present Case, for here is 
no promise to pay to the Wife), 



(b) Hodges 
Bunb. 188. 



V, Beverley, 



is given to a Feme Covert, it 
hath bedn held that the In- 
terest in such Bond or Note 
immediately vests in the Hus- 
band, and that he may main- 
tain an Action upon it in his 
own Name. So was HorvelTs 
Case, in 3 Lev. 403*; it 
was Debt on Bond to the 
Wife : the Husband sued alone, 
without naming the Wife; 
the Defendant having craved 
Oyer of the Bond, demurred, 
and the Plaintiff had Judg- 
ment, which shows that the 
Property of a Bond or Note 
generally which is given to a 
Feme Covert, is vested in the 
Husband. This Cause, there- 
fore, is now abated, "and the 
Injunction ought to be dis- 
solved, but I will give the 
Plaintiff a Week's time to 
revive. 

* It is this Case, which seems 
to have been aJluded to by Lord 
Chief Justice North, in Beaver r, 
Lanet 2 Mod. S17, 
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Mr. Bell, and Mr. West, for the Defendant: — jgjy^ 

The Case in Bunbury cannot be relied upon. He is *" '^ ' 

a Reporter of little authority. It is very clear that the Nash 

Note for 500/. given in that Case, being intended for ^' 

the separate use of the Wife, she might have insisted 
upon having it so settled. The Case cited from 2 Eq. 
Cas. Abr. is also from a Book of no estimation. Sub- 
sequent Cases clearly show that this Chose in Action 
survived to the Wife, 

In an Anonymous Case in Atkyns (c), a Bill was 
brought by Husband and Wife for a demand in right 
of the Wife, and the Husband died ; Lord Hardwicke 
said, ** it was in the nature of a Chose in Action, and 
survives to her, and the Cause does not abate by the 
Husband's death.'' 

Although the Husband obtains a Judgment for a 
Debt due to his Wife, yet if he dies 'before Execu- 
tion the Wife is entitled, and not the Representative 

of the Husband (cf). So, in Coppin v. -^e). Lord 

King held, that '' if a Bond be given to Husband 
and Wife during Coverture, on the Husband's dying 
'first, it survives to the Wife, as all other joint Chases 
in Action do; though, \t is true, the Husband may 
disagree to the Wife's right to it, and bring the Action 
on the Bond in his own Name only; but till such 
disagreement, the right to the Bond is in both the 
Husband and Wife, and shall survive." In a recent 
Case, Philliskirk against Pluckwell (f), a Question was 
made. Whether Husband and Wife may sue on a Pro- 

(c) 8 Atk. 376. (c) « P. Wms. 497. 

(cO Bond V, Simmons, 3 (/) 3 Maul and Selw. 393. 
Atk. 20. 
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missory Note made to the Wife during Coverture? 
Lord Ellenborough was of opinion they might; and 
say8(g) " In Co. litt. 120 (A), and 1 Roll Abr. Baron 
and Feme, H. pt. 6 and 7, a difference is taken between a 
thing that is not merely a Chose in Action, and one 
that is ; and therefore in the case of a Bond made to 
the Wife, if the Wife dieth, the Husband shall not 
have it without taking Administration, because that 
is merely in Action. So here the note ia made to the 
Wife : and it imports consideration, unless the contrary 
be shown ;" and Mr. Justice Dampier, who concurred 
with Lord Ellenborough, cited ** Day v. Pargrave (t ), 
in which Lee, Chief Justice, said, that where a Bond is 
given to the Wife during Coverture, no Action will lie 
upon it by the Wife solely, but they may have a joint 
Action during their Lives, or the Husband may bring 
such Action during the Coverture in his own Name ; 
yet if he does not, it survives to the Wife. There the 
Action was by the Husband as Administrator on an 
obligation to the Wife during Coverture ; and it was 
resolved that it was well brought, ybr it would have 
survived to her/' This Case, therefore, is in point to 
show, that in the present Case the Chose in Action 
survived to the Wife. In Wildman v. Wildman {k), it 
was held, that Stock transferred into the name of a 
married Woman, as next of Kin of an Intestate, upon 
the death of her Husband, without having done any 



(g) 3 Maul, and Selw. p.395. 

(A>The Passage in Co. Lit 
runs thus ; ** If a Feme Covert 
be seised of an Advowson, 
and the Church becometh 
void, and the Wife dieth, the 
Husband shall present to the 



Advowson; but otherwise it 
is of a Bond made to the Wife, 
because that it is merely in 
Action." 

(1) 3 Maul, and Selw. p. 367. 

(i:)9Ve8. 174. 
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act with reference to it, except signing partial transfers 1817» 

by her, survived to her. These Cases are opposed 
only by the Case in Bunburi/, and in 2 Eq. Cases 
Abridged ; Cases of slight authority. 

The Vicb-Chancelloh : — 
It appears to me that, this Note given by the Bankers 
to the Wife must be considered i^s a Chose in Action 
which has survived to her. 

If immediately after the Checque was given the 
Husband had died, the Checque did not give a legal 
right to sue the Bankers, and if they refused pay- 
ment, the Father could alone have recovered against 
them. 

The Note given by the Bankers constituted a Chose 
in Action ; it gave a right to recover ; but it was merely 
a Chose in Action, and not like Money, or a Chattel. 
The receipt by the Husband of the 1,000/. and of 
the Interest from time to time till his death, was not a 
reduction into possession of the remaining g,ooo/. it did 
not alter the nature of the Note ; it still remained a 
Chose in Action ; a Security for the remaining 9,000/. 

Day and Pargrave, cited by Mr. Justice Dampier, in 
Philliskirk v- Pluckwell (Z), is expressly in point. The 
Bond given in that Case to the Wife not having been 
reduced into Possession in the Husband's Life-time, 
the Judges held it survived to the Wif^; and being 
a Specialty Debt in that case, and in this a Simple 
Contract Debt, makes no difference. 

Wildman v. Wildman{m), in principle, applies to 
this Case. The Stock transferred to the Wife did not 

(/) d Maul, and Selw. 396, 7. (w) 9 Ves. 176. 
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only gave him a right, if he chose, to reduce it into 
Possession ; but as he did not do so it survived to the 
Wife. 

In the Case of Philliskirk and Wife v. Pluckwell(n), 
the Question arose. Whether the Husband and Wife 
may sue on a Promissory Note given to the Wife 
during Coverture ? It was determined they might join 
in the Action. If the property had been absolutely 
vested in the Husband, there could be no reason for the 
Wife joining in the Action, but she joined, because 
by survivorship she would become entitled. 

The Cases I have adverted to are modem Authorities, 
and appear to me decisive ; but before I finally decide, I 
will look into the Cases cited from Second Equity Cases, 
and from Bunbury, books, certainly, of no great authority. 

The Vice-Cfiancellor, the next day, said he remained 
of the opinion he had expressed. 



(n) 2 Maul, and Selw. 393. 
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Ex parte FELLOWS, in re DOUBLEDAY. 

7th June. 

ryi x> ,, • loth and nth 

IHE Petition in this Case, stated that Douhleday j^^^^ 

had for Three Years last past carried on the Business . ^ 
of a Lace Manufacturer, at Nottingham, and con- UtuedtoaPlact 
tracted a Debt with the Petitioner for 1,600/. and where there were 
upwards : — ^That the whole of the Debts contracted by only twoXJredi- 
Douhleday to Creditors at or near Nottingham, amounted '<w*» mddutaiU 
to 3,000 L (a) and upwards ; the number of the Creditors *^ MUesfrom 
being about thirty (6), and upwards : — ^That the Bank- * ^n^L^ ^ 
rupt appears to have been guilty of gross Fraud and ^^^^ ^^ 5^ * 
Embezzlement . — ^That a Commission was issued on superseded on 
the 6th May 1817, by William Bennett, of Codford, in thai account; but 
the County of Wiltt, the Father-in-law of the Bank- time enlarged for 
rupt, which was intended to be executed at Warminster *^ choice of 
in the County of Wilts, which Town is near to Codford : ^*^^' 
— ^That Warminster is 200 Miles from Nottingham, and 
there are no Creditors of Douhleday resident at War-- 
minster, or in its neighbourhood, except the said William 
Bennett : — ^That it is of great importance to the Peti- 
tioner, and the Creditors of Douhleday, that the Assig- 
nees should be selected from the Creditors at Notting- 
ham, where the relics of his Property remain, and that 
he should undergo a strict Examination regarding the 
disposal and concealment of such parts of his Property 
as have recently %nd suddenly disappeared : — ^That 
neither of these object^ can be attained if the Commis- 
sion is worked at Warminster, unless heavy charges are 

(a) An Affidavit stated the Dtbts to be 4,000 iL or upwards. 

(b) In an Affidavit in sup- stated that such Creditors 
port of the Petition, it was amounted to 50, and i/pwards. 
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incurred by them either in travelling from Nottingham 
to Warminster, or by the preparation of distinct Affi- 
davits of their Debts, and of separate powers of Attor- 
ney, authorizing some person or persons to vote in the 
choice of Assignees: — ^That the Petitioner, and the 
Creditors of Doubkday resident at Nottingham, believe 
the Commission taken out by William Bennett, was 
preconcerted between Bennett and Doubkday, for the 
purpose of screening the latter from a proper Exami- 
nation about the concealment and disposition of his 
Estate and Effects. The Prayer of the Petition was, 
that the Commission taken ^out by Bennett might be 
superseded, and a new Commission ordered on the 
application of the Petitioner, to be directed to Commis- 
sioners resident at Nottingham, or that the Commission 
of Bennett might be directed to Commissioners residing 
at Nottingham. 

The Petition was supported by the Affidavit of 
Fellows, and others. 

William Bennett, the Petitioning Creditor under the 
Commission issued against Doubkday, stated, that the 
Bankrupt was indebted to him in 277 /. los. for Money 
lent and advanced : — ^That having received information 
from his Solicitor, that Doubleday could not continue 
business for want of further Credit, and that he was not 
able to make good his engagemei^ts to his Creditors; 
and being informed that he had executed a Warrant of 
Attorney with a stay of Execution till the 24th May, 
for 400 /. and upwards, he, by the advice of his Solicitor, 
issued the Commission, and thereby conceived he was 
acting for the benefit of the Creditors : — ^That the Com- 
mission was opened at Warminster on the 22d May, 
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and the Commissioners had appointed three Meetings, 
i6th and 17th Jmie, and 8th July; but positively 
denied that the Commission was preconcerted, or issued 
for the purpose of screening the Bankrupt from an 
Examination, he being anxious that Daubleday should 
be strictly examined with respect to the concealment 
and disposal of his Estate and Effects. 



M3 
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John Bennett, resident near Warminster, by his Affi- 
davit, stated that Doubleday was indebted to him and 
his Co. Trustee, under a Settlement made by the Bank- 
rupt on his Marriage, in the Sum of 1,000 /. for Money 
advanced by John Bennett, on Bond, to Doubleday, the 
Interest of which sum was to be to the separate use of 
the Bankrupt's Wife. 

Thomas Lampard, the Attorney, who sued oul the 
Commission, swore to the best of his knowledge and 
belief, it was not issued for the pui*pose of screening 
Doubleday from an Examination. 



The Bankrupt, by his Affidavit, stated, that the Com- 
mission was not preconcerted to screen him from an 
Examination: — ^That his Debts amounted to about 
3,^00?.; and his Effects to 1,000/.: — ^That he had two 
Creditors in the neighbourhood of Warminster, whose 
Debts amounted to 1,377/. ^^ thereabouts : — and denied 
any Fraud, Concealment, or Embezzlement. 

Mr. Hart, and Mr. Heald, for the Petition, contended 
the Commission should be superseded: 1st. On the 
ground of a concerted Act of Bankruptcy; 2d. On 
account of the Commission being to be executed at 
such a distance from the great body of the Creditors. 
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Sir Samuel Randlly, contra, insisted, that a Commis- 
sion could be only superseded for Fraud, and where it 
would be invalid at Law : — That there was no proof of 
a concerted Act of Bankruptcy. Where two Dockets 
are struck, the Chancellor has directed that Docket to 
be proceeded on which is most for the convenience of 
the Creditors ; but when the Commission has issued, 
it never has been superseded on the ground of its 
inconvenience to the Creditors. The Great Seal has 
no authority to supersede it on such grounds ; no in- 
stance of such a supersedeas can be mentioned. The 
Petition prays that the Commission may be superseded, 
or that the Commission issued may be directed to 
Commissioners at Nottingham; but there is no suthority 
for doing either of these things. 



Mr. Hart, in Reply : — 
The Great Seal may, at its discretion, supersede a 
Commission of Bankruptcy. If it has a discretion when 
two Dockets are struck, it must equally have a discretion 
when the Commission has issued. Where there have 
been two Partners, and a Commission has issued against 
one, and afterwards a joint Commission has issued 
against both Partners, the Court has for convenience 
superseded the first Commission against one Partner. 
I admit I have not found any Case exactly in point ; 
but a Case like this, never, perhaps, occurred before, 
where a Commission has been issued at a place where 
there are only two Creditors, and distant 200 miles 
from the great mass of the Creditors; If there were 
many Creditors at Warminster, the Petition could not 
succeed ; but here there are only two, and those Rela- 
tions of the Bankrupt. Suppose a London Tradesman 
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owing loo^ooo/. has a Debt due to his Father-in-Law 
in the Norths would it be permitted to him to have 
the Commission worked there? It might lead to the 
greatest injustice. I admit, no Fraud or Collusion is 
proved in this Case ; but the Court sees sufficient to 
convince it that the Commission was concerted. 
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The Vice-Chancellor : — 
This Commission cannot be superseded on the ground 
that there was a concerted act of Bankruptcy, no 
concert being made out. On the other ground, I am 
sorry I cannot supersede it; but there is no instance of 
superseding a Conmiission because it is directed to a 
Place at a great distance from the residence of the 
main body of the Creditors. I will, however, for the 
greater convenience of the Creditors, adjourn the period 
for the choice of Assignees, for ten days. 



11th June.. 



Petition dismissed. 

Mr. Ilart: — 
We must appoint an Agent to act for us at 
Warmhister. 
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GENERAL ORDER 

In the Matter of Bankruptcy. 

Wednesday, June 1 1 , 1817. 

Lord Chancellor: — 
It is Ordered, that from and after Monday the 16th 
day of June next, no Petition struck out of the Fice- 
Ctiancellof^s Paper of Petitions on account of non- 
attendance, be restored to the Paper without an Order 
being made by his Honor, the Vice-chancellor, upon 
Petition for that purpose, or be placed in the Lord 
Chancellor*^ Paper, except by Order made upon 
Petition. 
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I8 17. 
RASHLEIGH v. DAYMAN. ' 'Tl ' 

14th Jane. 

This was a BUI for a Foreclosure. On an ex parte A BUI for a 

Motion of the Plaintiff, the Cause had been oitiered foreclosure can- 

to be set down as a short Cause. "•' ^ '^' '^'^'' 

as a short Cause^ 

The Suit came on this day to be heard as a short unless by consent. 

Cause, and a question arose. Whether it could be set 

down as such, without consent ? 

Mr. Pepys, for the Plaintiff. 

Mr. Lovat, for the Defendant, said, he had been 
informed that in a recent Case of Williams v. Williams, 
in the Exchequer, before Chief Baron Richards, it was 
held that, such a Suit could not be set down as a short 
Cause, unless by Consent (a). 

The Vice-Chancellor ; — 
Certainly it cannot. The Cause must be struck out 
of the Paper. 



SANDERS V. FRANKS, Same Day. 

John franks, by his Will, 4th December 1800, f^ t^J^^" 
bequeathed as follows : j^ri^ f^ a^p^^ 

" I give, devise, and bequeath to my Wife Mary of a moiety of 

a Leasehold 
(a) Mr. Simpkinson, and for the corrertnesA of the ^atelmaWUl 

Mr. TresUytey who were op- Statement. ** duly executed 

poMd in this Cause, vouched ^^^ attested ^ 

and in default of 
appointment J the same teas bequeathed '^ unto the Executors or Administrators 
of her my said Wife, to and for his, her, or their am use and benefit." A 
Willj neither signed or sealed^ or attested, held not to be an execution of 
the Potoer ; and no Executor being named in the WUl, the Administrator of the 
Testatrix was held entitled to the moiety of the Leasehold for his oxpn benefit. 

h 2 
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18 17. -^^^ Franks, all that my Leasehold Estate, situate and 

' — "^ ' being at Bradsted Green, in the Parish of Famborough, 

Sandbrs in the County of Kent, which I purchased of Barbard 

Beardsworth, commonly called and known by the Name 
and Sign of the Black Horse, with the Outbuildings 
' and Appurtenances, and about two Acres .of Land ; 
thereto belonging, now in the occupation of James 
Poynter, together with the three small Tenements by me 
erected and now standing and being thereon; To hold 
the same unto her my said Wife and her Assigns, for 
and during the term of her natural life, she and they 
keeping the same in good and tenantable Order, Con- 
dition, and Repair, and observing and performing the 
Covenants, Conditions, and Agreements in the Lease 
or Leases thereof. And from and immediately after the 
decease of my said Wife, I give, devise, and bequeath 
one moiety or half-part of my said Leasehold Mes- 
suages, Grounds andPremises, with their Appurtenances, 
unto my Brother Henri/ Franks, of Nemngton Butts, 
Carpenter, his Executors, Administrators and Assigns, 
for and during all the then residue and remainder of 
my Estate and Interest therein, to and for his and their 
own use and benefit ; nevertheless, if my said Brother 
Henry Franks shall happen to die in the life-time of 
my said Wife, then, and in such Case, from and im- 
mediately after the decease of my said Wife, I give, 
devise, and bequeath the said moiety or half-part of 
the said Leasehold Messuages, Groimd and Premise8> 
with the Appurtenances, unto and among such of the 
Children of my said Brother as shall be then living. 
Share and Share alike, if more than one, to take as 
Tenants in Common ; and if but oi^e Child, then to 
such only Child, his or her Executors, Administrators 
and Assigns; and as to the other moiety or half-part 
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thereof, from and immediately after the decease of my ^g^y 

said Wife, I give, devise, and bequeath the same mito """^ — v— — ' 
such person or persons, and in such parts or proportions, Sanders 
as she my said Wife shall, in and by her last Will and ^' 

Testament in writing, duly executed and attested, or *^»anks. 
any Codicil to her last Will and Testament, give, be- 
queath, nominate, and appoint to have and take the 
same ; and for want and in default of such gift, devise > 
nomination, or appointment of her niy ^id Wife, I 
give, devise, and bequeath the said last-mentioned 
moiety, or half-part of my said Leasehold Estate, unto 
the Executors or Administrators of her my said Wife 
Mary Ann Franks, to and for his, her, or their own use 
and benefit,** 

Soon after the making of his Will, John Pranks died, 
and his Wife proved his Will, and entered into pos- 
session and receipt of the Rents and Profits of the 
Leasehold Premises until the 5th of April 1812, the 
time of her death. 

She made her Will, and thereby, after giving several 
Legacies, concluded her Will in the following words : — 

'* To my Brother'in'law Henry Franks, Carpenter, 
Netoington Butts, Surry, I give the whole of my Estate 
standing on Bradsted Green, Famborougk, in the County 
of Kent:* 

This Will was not executed by the Testatrix, in the 
presence of, or in any manner attested by, any person, 
the same being neither signed or sealed, nor was any . 
Executor appointed. 

The Plaintiff, John Sanders, the Brother of the 

«- 3 
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I817. Testatrix, soon afler her death, procured Letters of 

' '^' ' Administration, with the Will annexed, On the death 

Sanders ^f ^j^^ Testatrix, her Brother-in-law, Henry Franks, the 

^ Defendant, entered into the Receipt of the Rents and 

Profits of the Leasehold Estate ; the same being in the 

possession of two Tenants, at a Rent of 30 /. a year. 

The Plaintiff, by his bill, stated the foregoing facts, 
and insisted, that tlie Power given by the Will of John 
Franks to his Wife, M. A, Franks, was not duly exe- 
cuted by her Will : — that he, as her Administrator, 
became entitled to the undivided moiety of the Lease- 
hold Estate, to which the Power related; the other 
moiety belonging to the Defendant, Henry Franks; 
and prayed, an Account of the Rents and Profits 
of the Leasehold Estate received since the death of 
M* A. Franks, and that an undivided moiety of the 
Leasehold Estate, and a moiety of the Rents and 
Profits, might be deckored to belong to the Plaintiff, as 
vher Administrator. 

The Defendant, by his Answer, claimed to be entitled 
to the moiety of the Leasehold Estate, over which 
if. A. Franks had a power of appointment. 

Mr. Heald, and Mr. Poteler, for Plaintiff:— 
The Will of Mary Ann Franks was not a good 
execution of the Power given to her by the Will of 
John Franks her Husband, as to a moiety of the Estate, 
and, in consequence^ the Plaintiff takes as Administrator 
o{ Mary A. Franks. 

There is no recital in the Will of the Power, nor 
does she in her Will uUude to the moiety over which 
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she has a disposing Power* but she gives in general 
words, '^ the whole of my Estate standing in Bradsted 
Green,'* 8cc.. to the Defendant; and the Will is not 
" duly executed and attested/^ as required by the Power, 
she not having signed or sealed the Will, nor any Witness 
to the same. There is no Case exactly like this. But 
where a Power has been to devise Lands by a Will duly 
executed, it has been held there must be three Wit- 
nesses to the Will. So where by a Powlr a Will of 
Personalty is directed to be attested by three Witnesses 
an Attestation by two is insufficient, unless in the 
favoured cases of a Widow, a Child, or Creditors, on 
whose behalf the Court will supply the defective Exe- 
cution of a Power. - This Defendant is not one of those 
favoured Persons, and unless the words *' duly executed 
and attested '' are struck out of the Will, giving the 
Power, the Will of M. A. Franks cannot be considered 
as an execution of the Power. By the words '* duly 
attested,'' one Witness, at least, * becomes necessary 
to the Will. Where -a Power has been given to be 
executed by a Deed duly attested, the signature of one 
Witness has been held sufficient; but it never was 
determined, that though the Deed was not attested by 
any Witness, the Power was well executed. The WiD, 
it is true, has been proved in the Ecclesiastical Court^ 
but that is not the Attestation rendered necessary by 
the terms of this Power, nor was ever considered as of 
any consequence in cases of this kind. If the words 
of the Power had been to bequeath by a^WUI '' duly 
iexecuted/' there no Attestation might have been neces* 
sary ; but the additional words, " €md attested,** make a 
Witness necessary, though this is Personal Estate, and 
but for the terms of the Power no Witness to the Will 
would have been necessary. 
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Mr. Cooke, and Mr. -Pemberton, for Uie De- 
fendant : — 
The Defendant claims the whole of this Property. 
To one moiety he is entitled as the Devisee of John 
Franks ; of that there is no doubt. To the other moiety 
he makes claim under the Will of M. A. Franks. 

Two Questions arise: — i. Whether it is a bare 
naked Powfer, or whether the effect of the Will of Jokm 
Franks was not such, as to give M. A. Franks an 
absolute Interest in the Property? 2. Whether if not 
an absolute Interest, but only a mere Power, the Power 
has been well executed ? The Testator gives the whole 
of these Leasehold Premises, which are Personal Pro- 
perty, to his Wife for Life, and after her death, gives 
a moiety unto such persons as she shall appoint by 
Will, '' and for want of appointment, to her Executors 
or Administrators," which has the same meaning as 
heirs, when applied to real Estate, and gives the absolute 
Interest. This amounts to an absolute gift of the 
moiety to her, as was the Case in Anderson v. Dtn/h 
son (6), which is similar. If for want of appointment, 
the property had been given to next of Kin, it would be 
different. The Testator could not mean to give this 
property in case of no appointment to an Administrator 
beneficially ; a person he knew not, and who it was in 
the power of the Ecclesiastical Court to name ; a Cre- 
ditor, perhaps. If the Testator had n^med an Executor 
by a Will,' without any Witness, that Executor^ would 
have taken, in case the Power was not executed; 
not, however, beneficially, but only as a Trustee, as 
may be inferred from Ripfy and Waterworth (c). Then 
as to the Execution of the Power. Supposing it to be 



(^) 15 Ves. 532. 



(c) 7 Ves. 435. 
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a mere Power, it was well executed. The words " duly 
executed and attested/' when applied to a Will of per- 
sonal Property, means only such a Will as is sufficient 
to pass such Property, which this Will is. The Testator 
did not mean this WiU of personal Property should be 
attested bythesame number of Witnesses as is required 
in cases of real Property; nor does he say by what 
number of Witnesses it is to be signed. The Testator 
gives his Wife a power of disposing by a' Codicil, as 
well as a Will ; but he does not say that the Codicil 
must be *' duly executed and attested,*' which shows 
that those words as applied by him to a Will, could 
only mean a Will sufficient to pass personal Property, 
or he would have used the same words in respect to the 
Codicil. It was not necessary to recite the Power in the 
Will, as she had no other Leasehold Property, and 
could therefore mean nothing else than to dispose of the 
Property over which she had a Power. There was no 
occasion to come here, the Plaintiff might haTB pro- 
ceeded at Law. 
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Mr. Htald, in Reply : — 
The Court cannot get rid of the express words of this 
Will. The Testator has given one moiety of the Estate 
to the Defendant, absolutely ; the other moiety to his 
Wife for Life, subject to a Power ; he knew, therefore, 
the difference between an absolute Gift, and a Gift for ^ 
Life, with a Power, and shows he could not have meant 
to give the moiety to his Wife absolutely. The Power '■ 
is created in formal terms : to construe it an absolute ' 
Gift would involve great absurdities, and is quite in- > 
consistent with the creation of the Power. The bequest / 
is not, as argued, tO; her for .Life, and as he should 
dispose, and if no disposition, to her Executors or. 
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Administrators^ but it is *' to her Executors and 
nistrators for his» her^ or their own use and benefit.'' — 
It is a beneficial Gift to thern^ in the event of no execu- 
tion of die Power. Her Administrator, probably, would 
be her next of Kin ; and an Executor could only be audi, 
by her nomination, so that there is no great absurd- 
ity in the beneficial Gift to her Executors or Admi- 
nistrators. The Testator supposed, vperhaps, his Wife, 
might marry again, and that her Will should be 
guarded, by requiring it to be witnessed. It is uaeless, 
however, to conjecture as to his meaning, since the 
words of the Will are clear and imperatiTe. I do not 
admit that no Attestation was necessary if she had 
disposed of this property by a Codicil ; I think unda 
the terms of the Power, the Codicil must have been 
** duly executed and attested." This is a Bill by one 
Tenant in Common for an Account, and is proper. 

The Vicb-Ch ANCBLi/>& : — 
I shall hx^ into the Cases cited, but I will state my 
presoit impression. The Plaintiff, to succeed, must 
show that there was a Power, and not an absolute 
Gift; that there has been no appointment by AC A, 
JFWudbt, and that he is her Adtmmstratar. He daims 
beneficially under the Testator^s WiU, as m fcuoa 
described by him to take, in case no appointment 
is made. The Power is given to the Wife in apt 
and proper words, ^le had a life Estate in her 
moiely, with a Power of disposing of it by a Will 
*" duly executed and attested.'^ Is then her Will m due 
exeeutkin of the Poww ? I am not awaie of any O^e^ 
(eieept in the femured Cases attoded to, of which 
this is not one,) wheie, when any fonnahty is re- 
quired in the disposition of real or personal Property, 
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that fcnrmality can be dispensed with. If three Wit- 
nesses had been expressly required to her Will, there 
must have been three Witnesses, though it was only a 
Will of personal Property. If there had been one 
Witness to this Will, I should have considered it as a 
good execution of the Power ; but it has no Witness, 
and, therefore, the Power is not well executed. In 
defiudt of appointment* to whom is the Property to go ? 
It is to go '' unto the Executors or Administrators of 
her my said Wife M. A. Franks, to and for his or their 
own use and benefit." The bequest is whimsical, espe- 
cially as an Executor might have been appointed by 
an unattested Will, who would have taken ; but I must 
not be influenced by any absurdities that may follow, if 
the Will is plain. It is said that a Gift of personal 
Estate to Ji. his Executors or Administrators, is tanta- 
mount to a gift to A. and his Heirs of veal Estate, 
and so it is— each disposition carrying the whole In- 
tent; but here the bequest is to the Executors or 
Administrators, ybr Ais, her, or their won use and benefit. 
They take it therefore beneficially, and not as Trustees. 
A Gift to the Heir oi A. B. of real Estate, is not a Gift 
to A.B.\ nor can a Gift of Personalty to the Execu- 
tors or Administrators of A, B, for his and their own 
use and benefit, be considered as a Gift U^ A. B. This 
is my present opinion. 
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N. B. The Vice-Chdncellor, on a subsequent day, 
said he remained of tiic same Opinion. 
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MOODIE V. REID. 

In this Case, which is reported ante, i vol. p. 516, a. 
Case, with the following Question, was sent to The 
Judges ottiie Court of Common Pleas; viz : 

" Whether the Will or Appointment in the nature 
of a Will of the 4th day of February 1812, is a due 
Execution of the Power contained in the Settlement of 
the 4th May 1789?" 

To this Case, The Judges on the 13th June 1817, 
returned the following Certificate: 

*' We have heard this Case argued, and have con- 
sidered it ; and are of opinion that the above stated 
WiU, or appointment in nature of a Will, of the 4th 
February 1812, is not a due Execution of Power con- 
tained in the said Settlement of the 4th May 1 789. 



V. GiBBS. 

R. Dallas. 
J. A. Park. 

J. BURROUGH. 




KNATCHBULL r. GRUEBER. 

U PON an Appeal from the Decision, in this Cause, 
wliich is reported ante, 1 vol. p. 153, the Lord Chancellor, 
on the 28th July 1817, confirmed the Decree. 



END OF PART I. 
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PINK and others v. DE THUISEY. 

^ 14th Jane. 

jL/OUISA Frances Gabriella D" Alsace De Cldmay, I^gacyKeld,upoH 
Vicomlesse De Cambis, made her Will (a) 26th January the wording of 
1809, which was thus translated in the Bill : — " I give '^« ^*f^ '^ ^ 
and bequeath unto Master James England, now in the ^^J^^^ 
sloop Jasper, of the British Royal Navy, the real Sum of ^^ ^^^ ^^^ 
1000 ^ Sterling, to be taken on the Stocks called Three formed, the 
per Cent. Consolidated, which I have in the Name of Legatee not 
Mr. Amable de Thuisey. I make said Legacy under entitled to the 
the condition hereinafter written, at the Article of my ^^S^* 
Testamentary Executor. I constitute by the present 
writing Mr. Amable de Thuisey my Testamentary 
Executor ; and in case of his absence, or death of the 

(a) The Will was in French, as given in the Bill, but no 

Objections were made to some material difference was sug- 

passages in the Translation, gested. 
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1817. ^ Msxqm»De Thuisey, his Father^I request them (a)to gire 
me the mark of frien^^hip oC acci^pting this char^, and 
in this quality^ after my death, to take first upon the 
Money that I have placed in the Stock Three per Cent* 
De Thuiset. Con^olidateds mider the Name of Mr. Amable De 

Thuisey, the Sum and veal vahie et iooo/< Sterling, 
which I have just given to Master James England, and 
which I will have discharged before every thing ; my 
intention being to make it a distinct and separate db* 
ject, independent of my succession. I request also my 
Testamentary Executor to place this Sum in the manner 
he will tl^H noBt a<jhrsait{^gews, to give every year the 
Revenues of it to Mr. James England, and to give him 
the Principal only in case of an establishment or acqui- 
sition for him which seeHU advantageous to my Ex- 
ecutor Testamentary, this disposition being an essential 
Condition of the Legacy I make to the said James 
England. I however leave my Testamentary Executor 
at liberty to give to said James England the said Suqi 
of 1000/. Sterling, if he found the thing proper, 
although, there should be at the actual moment neither 
Establishment nor Acqukition for the said James 
England,^ 

The Testatrix died 2^th January 1809, and Amabk 
De Thuisey proved her Will, and sold out so much of 
the Three per Cent. Consols as produced 1000/. Sterling^ 
which Sum was invested in the purchase of 1003 /. 15 f. 
3^. nreeper Cent. Navy Annuities. 

James England died in September 1813 ; and having" 
considered himself as absolutely entitled to the Legacy 
given by the Will of Yicomtesse De Cambis, he,^ by bip^ 

(«) The Will iarhere literally followed. 
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Will, ^ Sai^tember iBlg. bequeathed ft tiidngat ih* 
Pkldtiffii iPmk exovpted), aiid appointed Jmts Pmk 
hm SkMUtor, who ^corod his Will ^t^^ 

The Sili with these statements, prayed, that the D. 

Ijegacy of looo/. left to James England, or the Funds T^^ Ytttitstt. 
purchased with it, together with the Interest and Divi- 
dends due thereon, might be transfWred to the Plaintifis. 

The ]>efendant, hf his Answer, admitted he had been 
called upon by Jiones JBnglamd, in his tife-time, to pay 
to him the Legacy of looo t but that he declined doing 
80, England not having obtained *' an £stablishment or 
Acquisition'* which entitled hini to demand the Legacy^ 
and the Defendant not thiniLing it prudent to advance 
the 1000 /. unless there was such an ''Establishment 
or Acquisition,^' it being, as he conceived, the Testatrix^b 
intention to secure him a provision during his life, And 
to avoid the danger of the Property being squandered, 
as she knew England to be a man of dissipilted habits; 
and submitted, whether the Legatees df England were> 
under the circumstances, entitled to- call for the Legacy^ 

Mr. Hi Martin, and Mr. Courtenay, for the Plain- 
tiff:— 
The looo/. Legacy to £ngfam2is to be separated from 
{hcrrest of the Testatrix's Estate, tod kept distifict from 
ihe succession of the rest of her Estate, which shows 
thut she did not mean, in any event> thai it should form 
part of the residue ; the Executor, therefore, will take • 

{his Money if the Plaintiffs are not endtled. It is 
difficult to say what the Testatrix meant by '' an Esta- 
blishment and Acquisition." England vras appointed 
Gunner of the Jasper; was not that ^' an Establishment 
or Acquisition?" The attahiing of si, and becoming sui 
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I«ir* ctomtKm of Ag^» ti^at^ must beoontidered asta Ertfthfidw 
mfpt; In^t the w€fd9 ^t^Q W9l Me ** on iMbcntagMacs 
e^«&2itAnunil or f^uMitim wliick may sobul adfwi* 
tagema to mj Sxj^w^;'^ mt tlwjt xMtdy Goning 
Da TiMiiiEV^ ^^ cannot have been the establishment or acqoisitiou 

meant by this Testatrix. 

Tlve i^maiimug Q^^tm iiu iMs to th^ effect of diei fok 
Ipping Clause, w the Will } ^^ I hairaver Icftra wKf 
TeBt^mentary Biemlor at Ub«irty to giro tb& aaid Jcnen 
Et^gbrnd ih^ a^id Sun of looo/« Sterlings if he fiund 
tbe thing piQp^, although theie sbottUL be at the aelaal 
moment neither establishment or acquisition Ibr Am 
said James England/* The Executor says, he did not 
tbinik it frqpein t^ ^ymog» tl|e Laga/cy. Fofthkig 
app^igrs lA tb^ ^odaqt of tbQ yoan^ man whkfa, di»* 
qvijified bm &om t^mg ^ b«t it would he quite cen» 
ti^ffy to th^ pi9f Miiom of the Will to hoUU that tW 
power i^ven to the Executor at hift diacielioiitOkadYaBC^ 
the Legacy, gave Ae l^tgatoe a right to daim it 9km^ 
lately. If that were m^ the eonditioR in the Will, nf^m 
vhi^h I ]^Y^ cominentod, a«d the power given to the 
Executor ef diapaaajjog with it» would he uyekss; the 
whole Will vfwiii be frustrated. Is the CknHt to 
decide upop the propriety of the Executor withhoIdiBf 
the Iiegacgr^ Tbet would be assmntng an autkefitj 
which is confided by the Will to the discreticm ef the 
Executor. It would be to make a Will for the Tee- 
t^i^M^ ijMteiid of Q2|cpMn^ 

ThWL 19 to Aothoritieac Ka doekt, where tWei^ 
ie oertaie^ tjbe Emd certain, and <he mfemt, ixk wl^eh 
tlm fiMty U to take*, k certaie» and tkeie are wevda 
>fyW) TnnwndatK y og ptecatvyv used hf a "penoe bewag 
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fbe power to tommufiA, ihty lukVe ill aia&y CaMs iMtt 
codriderad «i obligatoty ; but thoM CasM «e very 
difltiilguiahaMe ftoiA thigf ia iham, on iiitetifcMMi iMs 
e9q)if€S*ed» tllMgh mot ia woida of cotamni^ that tha 
thia^ sbdald ba done; but in ihia Cute therb ia no 
itttcat etpraaaed, that ha "llhoiild hasve tha Lagaejr &t afl 
eveata* Daewaing the Legacy it^ thia daae^ instead 
cf fonratf^^ the imetit of the Testatril^ would di»> 
appoint it ; it imokl ki, ill effect, to atrike out df ^ 
an that relates to the Condition, and the discretion given 
to the EteentM'. Here^ there was no fixed |ni>{>o«i to 
give at all evei;iti$ ) but it win left to the disdretidn of the 
£xecutor-^to hii judgment and <kMatroL The Aniho* 
rities, therefore, are not in contradiction to what is the 
kit meamng and in^ri 4tf this WiU. The ExeoMor 
<Ud not think fit to advance the Principal of tfaia Legaoy 
to Engta$td^ and, Ihefefbaa, ha coald not ekdm it^ ae 
abaohit^ entteled. Hie oenaeqnaneo is> tha Bill nmat 
be disKdaaed* 

BiU danniaaed. 
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CUItltiB and otbere, v. GOOLD and tJk. ,,th j„ne. 

• 

On this Cause coming on for RtrtKeir Directiani, H ^^^ ExtcJdw 
appeared, that a Legacy of 500/. was kft to a tiiziA&i paid Intertii <m 
Woman, and after her death, in certain events, f6 Yk6f a legacy for 17 
Children. The Executors, who wece m Iri^, V^€tt y^*> vnihoiU 
the Testator died, remitted the 500/. to one GoM, a "^^^^^ 
Meichatft, as their Agent» iox pajment of the tegtfcy- kJukecmdd' 
Goold paid tha Interest 4tf the Legaey from the 4th (iiS,nai afterwards 

deduct J out rf 

futvre InlereH iue^ ike Amtimi pf the FrapeHf T0M mt -suck* precedeni 

Pajmenis* , 

M 4 
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February 1795, until the 4th August 1812, without 

deducting the Property Tax. When the next payment 

of Interest became due« he insisted on deducting out 

"* of it the Property Tax, in respect of all the precedent 

/ GooLD payments ; and the question was. Whether having paid 

and Ux. ^1^ Interest so long without' deducting the Property 

Tax, he could now claim the same, although he might 

properly insist on deducting future payments of the 

Tax, out of future payments of the Interest. 

Mr. Raithby contended, he could make such deduc- 
tion, and that it would be great injustice to oblige him 
to pay this Property Tax out of his own pocket. 

Mr. Trezlove, contra, insisted he could not make the 
deduction; and cited Atwood v. Lamprey {a), where a 
Mortgage!was made in satisfaction of Widow's Dower, 
on condition to pay her 20/. a year; and tb<^ Court 
refused to make the Annuitant refund in re3peot of. 
the payments she had received tax free, and which the 
party paying had omitted to deduct. So, in Bilbie 
• against Lumley and others (6), it was determined that. 

Money paid by one who has full knowledge (or the 
means of such knowledge in his hands) of all the 
circumstances, cannot be recovered back again on a<^ . 
count of such payment having been made ui)der an 
ignorance of the Law. He cited also, Stevens v. Lynch (rXt 
and NichoUs v. Leeson (d)« 

■ 

(a) Mentioned in Note to 3 Bos. and Pul. 520; and see 

Easty, Thomhuryy 3 P. Wms. Gomery v. Bond, 3 Maul, and 

127. Selw. 378, and Brisbane v^ 

(h) 2 East, 469, recognized Dacres, 5 Taunt. 143. 

\- - by Lawrence, J. in Lotbian (c) 12 East, 38. 

^nd Henderson, Dom, Proc, {d) 3 Atk. 573^ 
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The Vice-Chancelhr was of opinion^ the aathoritics 
«ited» were conclusife to show the deduction could not be 
made, although the doctrine established by those Cases 
might, in many instances, be a great hardship on the 
Tarty. Here, however, he observed, this Defendant was 
in Business, and, probably, made some advantage by 
the Capital being sufiercd to remain in his hands, 
instead of being paid into Court, as might have been 
insisted on, and that, probably, he made no claim 
of the Property Tax, as an inducement to leave ttie 
Money in his hands. 
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ROSSITER V. PITT. 

When this Cause came on to be heard at the 
Rolls, the Will was proved as to the Personal Estate, 
but hot as to the Real Estate, and leave was given by 
the Decree to exhibit Interrogatories to prove the Will 
as to the Real Estate. Witnesses were accordingly 
examiued, but the Examiner thought he was not 
authorized to publish the Depositions without an Order 
of the Court. 

Mr. Courtenaj/ now moved for an Order that the 
Pepositions should be published. ^ 

Order made. 



21st June. 

Leave given bjf 
a Decree to 
exhibit Inter- 
rogatories to 
prove a Will 
of Real Rutate^ 
The Examiner 
thinking he was ■ 
not authorized to 
publish the 
. Depositions^ an 
Order was made ' 
that they should 
be published. 



i66 CASES IN CHANCERY. 



IS 17. 



% V ' 



MARSHALL and others, v. BOUSFIELD 

and others. 



By Original Bill, Bill of Revivor, and Supplemental 

Bill. 

S4th June. 
Devise to Tetta-- 1 HIS Cause came befwe the Coart upon Exceptitms 
tors Wife S. D. ^q ^he Report of the Master, to whom it was referred 
^^ ^{^'^ ^ inquire into the Title to an Estate that had been the 
"{* , « . ' subject of a Contract made on the 11th of June 1810, 
should be settled l>ctween the late Mr. Holloway, and Mr. Watkins, the 
fy Counsel^ and Trustee and Agent of Nicholas Edward Fell. A Bill 
gotoandamongst was filed by Holhway for a specific performance of an 
kis GrandcM- Agreement to sell, and the only question was. Whether 

..^^ j^. , " a good Title could be made to the Estate? Upon the 
kma^ anatkeir ^ « <■*• t 1 1 #• • • 

Issue in TaS reference to the Master, he was clearly of opmion a 

Male xntk re^ g^^ 'VyHb could be made. To his Repoii;, Exceptions 
nittinderooer. were taken. The facts were, that Susannah Donning, 
(Mf one Grand* hy her Will, 15th December 1727, recited the Will 
child bom m Qf Nicholas Donning, 2d September 1721, and upon the 
T^tato/sLife, ^^^ ^j,i ^^ question arose. Whether one of his 
ftermardM he^ Grandchildren, of the name of Nicholas Joseph Fell, took 
fore the death ^^ Estate for life^ or an Estate Tail Male ? The recital 
of the Tistator^s u^ the Will of Stuannah Donning was the only account 
IVife^andleld^a given of the Will of N. Donning, and by that' recital 
GrandcAird Bom n appeared that, Nicholas Donning devised " to his 
"fVx "^^^ ^**^ Susannah and her Heirs, all and singular his 
andhef the ^^^^^^^^ ^^^ Copyhold Messuages, Cottage, Lands, 
death of his Wife ^^^'^^^^^ ^nd Hereditaments whatsoever and where- 
took an Estate soever ; and that he had also given and bequeathed to 
Toil Male, her all his Goods, Chattels, and Personal Estate of 
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inrliatsoeycr natafe, kind or «{iiality> in tratt^ thereout to 
pay his Debts, Funeral, and other Expenses, and then 
upon ftirther trust, that she should enjoy the said Real 
and Penomd Estates, for and during her natural liie^ 
and after her decease, that the same, namely, the rest 
and remdue both of the Real and Personal Estate, after 
payment of his said Debts, Funeral, and other Cliargec^ 
should be settled hy able Counsel, and go to and 
anongst his Grandehildren of the Male kind, and their 
Usue In Tftil Mate, and for want of soch Issose, npcm 
his female Ghrandchildrmi which shoald be fiving at his 
decease ; but the Testator did thereby declare his Wilt 
and meaning to be, that the Shares and Proportions 
both of his nale and female Grandchildren, and their 
respective Issue, should be in such Pne^porliona as his 
"Wife Smajmah JDemring shoald by Deed or Will by 
her in writing signed and sealed in the* psesence of 
three or more credible Witnes se s^ Emit, direot or ap* 
pcmt, and fbr want ef such appointment^ to the Testator^ 
own right Heirs for %vew.'* At die time of this Will, in 
the year 17*1, Aeie wae on^ene Qcandchild Uning, 
but be was not Ae Orandehild upon whose interest the 
question in this Comse arose. At Aedate of S iua i mg k 
DmfnmgfB WiR there vinere iJiree Male GvandehUdreny 
namely, fGckokom I%oms^9i Ihtmmg, (lAo was the only 
Sea of their late Son Thmmi^ Dommng,} and ThormB 
Rlt and Niclietd9 Joseph JFM, the two Sons of d|eif 
only suiYiruig Daughter, Jf<siy ; Aece was ako Iknmg 
one Gfsmd-dwigfater. ^ummak Demung, hf her WiH, 
after recitmg the W31 ef M l>MffKfig in the wofdi^, befcre 
stated, ^derised, limfted, andappeinted aH and stngular 
the Freeh^d and Copyhold Bbtatee te Stu mm l fftUhnt, 
his Heirs and Assigne fbr erer, upon trsst, ml to the 
intent and purpose folowmg, that is te say, as to- 
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certain Freehold Messuages in Hammersmith, to the 
use of the Testatrix's, and her late Husband's Grandson, 
Nicholas T/iompson Donning, and the Heirs Male of 
his body; and as to certain Copyhold Premises at 
Hammersmith, to the use of her Grandson Thomas Fell 
the younger; and then as to the Premises which were 
the subject of the present Suit, she gave them to the 
use of her Grandson Nicholas Joseph Fell (youngest Son 
of her Sou-^-law, Thomas Fell the Elder,) and the 
Heirs Male of the body of the said Nicholas Joseph Fell, 
lawfully to be begotten." A Recovery was suffered by 
iV. J. Fell in 1 775. 



Mr. Hart, and Mr. Raithby, in suppoil of the 
Exceptions : — 
If 5. Donning had been by her Will disposing of her 
own Lauds, an Estate Tail would clearly have passed 
by the Devise to Nicholas Joseph Fell, and the Heirs 
Male of his body ; but the Devise being only in pur- 
suance of the Power created by the Will of her Hus- 
band, N, Donning, it is necessary to consider the terms 
of the Power contained in his Will ; under which, we 
contend, the Widow could only give an Estate for 
life to N^J. Fell, with remainder to his first and other 
Sons in strict Settlement; and that N. J. Fell being 
only Tenant for Life, did not by the Recovery suffered 
by him in 1775, acquire the Fee. The direction in the 
Will of N. Donning, ia, that the Premises should, after . 
the Wife's death, " be settled by able Counsel, and to go 
to and amongst his Grandchildren of the Male kind, 
and their Issue in Tail Male." This, therefore, is an 
Executory Trust, and the Court, in the execution of it, 
would direct the Limitations according to the intentioa 
oi the.Testator, without regarding the legal effect of th<x 
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^fords, 80 far as they contravene the Intention; &nd 
modelling the Limitations according to the intention, 
it must be held in this Case, that N. J. Fell took only 
an Estate for Life, with the remainder to the Issue in 
Tail Male as Purchasers. What need waa there of the 
md of Counsel, if an Estate Tail only was to be given 
to the Grandchildren ? The Estate is to be settled by 
Counsel. The words in Tail Male are applicable only 
to the Issue of the Grandchildren, and not to the 
Grandchildren. . 




Marshall 
aod others, 

p. 

BOUSFIELP 

and othen^ 



Sir S. Romilly, and Mr. Courtenay, contra :— 
' A man cannot give an Estate for Life to a person 
not in esse at the death of the Testator, and an Estate 
Tail by Purchase to the Issue of such Tenant for Life. 
Nor can he effect that, by means of a Power ; he can- 
not give by that means a greater power than he himself 
had. When a Power is executed, the Estate is con- 
sidered as if it had been given by the Deed creating 
the Power. In a Case on the Duchess of Marlborough^ 
Will, an important Case, not in print. Lord Northings 
ton says, " A man who is not by Law allowed to lock 
up Property, cannot by a Power give to another a key 
to lock it up." The words " in Tail Male" apply not to 
the Issue of the Grandchildren of the Testator, but to 
the Grandchildren. 

This Case does not resemble Papillon v. Voice (a), and 
that class of Cases, for in them there was something to 
show that only an Estate for Life was meant to be 
given to the first taker. 

In a recent Case, Blackbume v. Staples (b), a Case 
of an Executory Trust, the Master of the Rolls says. 



(a) 2 P. Wins. 471. 



(fi) % Ves. and Bea. 370. 
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*^ the Coon must neoesMrily foDow liifi (the T^tfttoKs) 
wotds, ttnless he haB himsdtf shoim that h* did not 
mean Id use them in their proper eetise ; tmd have never 
taid, that merely because the direetioii was fot an 
Satail, iiney^ would eitecute that by decreeing a striot 
Settlement/' In this Will, as in that, nothing appeal 
to show that the words were intended to have a di(^ 
ferent meaning from what the technical words import 
The Case of Dodson v. Grew (c) was the Cwe whiob 
most influenced the Master's judgment. 

Mr. Hart, in Reply : — 
I admit a man cannot by mcilms of a Power etfect more 
than he himself could do. The question is. What was 
the intention of tins Testator? We say^ the Testator 
intended to give an Estate for Life to the Graad^ 
diildren, and an Estate in Tail Male to their Issue 
as Purdhasenu It is said that an Estate for life to 
a person not im esse, with a Limitation to his Issue 
Male as Purchasers, is bad, as being too remote; and 
I admit it is ^ and I say, that no Conveyance could bcfc 
been devised by which such an intention could be 
effected, Dodson v. Grew does not spply, that not 
being the Case of an Executory Tmst. This in^ at 
least, so doubtful a Caae^ that the Court will not 
oblige a Purchaser to take an Estate so circumstanced* 

The Vice-chancellor— [after stating the 
facts]:— 
If Susannah Donning had powet to limit the quantity 
of Estate that tJicholas Joseph Fell should take, and he 
afterwards in the year 1775> suffered a Recoveiy, (het^ 
is no doubt the Vendor of the Estate could make a 
complete Title ; but supposing, as the fact is, that 
Susannah Donning had no power to determine the 
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quantity of the Estate to be taken, but only to settle 
the profortums in which they were to take» then the 
question ia. Whether the Grandchildren were to take 
an Estate for life, with Remainder to their Issue in 
Tail Male as Purchasers; or, whether the Grandchildren 
were to take an Estate Tail Male? It is an Execu- 
tory Trusty and the Court in executing it» does not 
strictly adhere to the fcDnooal words used by the TestaUur, 
but win modify them so as to effectuate the real 
intent* What then was the intent of this Testator? 
By the words of the Will the Estates are •* to go 
to and amongst the (xrandchiUdren of the Male 
kind, and their Issue in Tail Male.^ If Issue is to 
be construed a word of Purchase, the Grandchildren 
and their Issue, it might be contended, would take 
Estates Tail Male. If the GrandchiMren were only 
to take Estates for Life, it must then be contended 
ihe words '' in Tail Male^' did not apply to them ; but 
there are no words in the WiJl to show that only an 
Estate for Life was intended to be given to the Grand-' 
children. It is giren generally to them in Tail Male j 
9nd no language is used> which has been held, in other 
Cases, as indicative of an intootion to give otdy an Estate 
fox life* Unless the Grandchildxen took an Estate Tail 
Male» the limitation^ so far as respects th£ Grandson, 
N. J« Fell, who was bom after the death oUhe Testator, 
would be void ; fi^r yon cannot give an Estate for Life 
to a person not to er«e, with a Remainder in Tail Mala 
to his Issue as purdtasers; nor could any Counsel^i 
hoRrever aUe^ &ame a Settlement to e&ctuate sush an 
intent. The only modet in such case, of giving an Estate 
Tail Maki to the QuUcw* wadd be by giving aa 
Estate Tail Male to tibe Parenl; which* wleas banec^ 
would descend on his Issue, lliis appears to be the 
plain construction ofr the Wm» tad it is the only way 
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by wfaich this Execatoiy Trust could be carried iato 
execution. It is observable, that though the Testatof 
in the limitatioa orer to his Female Grandchildren has 
added do words to express what quantity of Estate they 
were to take, yet in the subsequent reference to this 
limitation be evidently supposes them to take an Estate 
of Inheritance to them and their Issue, which aflfordf 
an argument in favour of a similar Interest in respect 
to his Male Grandchildren, and that " Issue Male " was 
intended as a word of Limitation, and not of Purchase. 



In the Case of Blackburn v. Stables {d), the words 
of the Will were not precisely the same as the present, 
the words there being " Heir Male,*' and here it is 
" Issue Male ;^ but the reasoning of the Master of the 
Rolls, is applicable. He says " It seems clear that this 
is an Executory Trust, and I know* of no difference 
between an Executory Trust in Marriage Articles, and 
in a Will, except that the object and purpose of the 
former furnish an indication of intention which must be 
wanting in the latter. When the object is to make a 
provision by the settlement of the Estate for the Issue 
of a Marriage, it is not to be presumed that the parties 
meant to put it into the power of the Father to defeat 
that purpose, and to appropriate the Estate to himself. 
If therefore the agreement is to bmit an Estate for Kfe, 
with remainder to the Heirs of the body, the Court 
decrees a strict settlement in conformity to the pre- 
sumable intention ; but if a Will directs a limitation 
for life, with remainder to the Heirs of the body, the 
Court has no such ground for decreeing a strict settle- 
ment. A Testator gives arbitrarily what Estate he 
thinks fit ; the subject being mere bounty, the intended 

(d) 2 Ve$, and Bea. 367. 
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extent of that bounty can be known only from the 
words in which it is given; but if it is clearly to be 
ascertained from any thing in the Will that the Testa- 
tor did not mean to use the expressions which he has 
employed in their strict proper technical sense, the 
Court, in decreeing such Settlement as he has directed, 
will depart from his words in order to execute his 
intention; but the Court must necess&flly follow his 
words, unless he has himself shown that he did not 
mean to use them in their proper sense, and have 
never said, that merely because the direction was for 
an entail, they would execute that by decreeing a strict 
settlement.^ As in that Case the Master of the Rolls 
thought he was bound to give to the first taker an 
Estate Tail, so here I think myself equally bound to 
say, that the intent of the Testator was to give an 
Estate Tail Male to the Grandchildren, inasmuch as 
there is in this Ca^se, what there was in that, an im- 
possibility of giving, consistently vnth the rules of Law, 
an Estate for Life to an unborn Grandchild, with an 
Estate Tail Male, by purchase, to his Issue. 
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Another Case referred to in the Argument, was. Dee 
on the Demise of Dodson v. Grew and others (a). 
There, the devise was expressed, to George Grew, for 
the term of his natural life, and after his decease to 
the use of the Issue Male of his body, lawfully to be 
begotten, and the Heirs Male of the body qf such Issue 
Male;" consequently, there was the same term, " Issue 
Male'' there, that creates the Argument in the present 
Case, and there was, in addition, an express Estate for 
-life given to George Grew; but notwithstanding that^ 



Vol. II. 



(a) s Wils. 3flf . 

N 



^74 

1817. 

^ ^ 1 

Marshall 
and otheni^ 

BOVIYIELD 

anduhen* 



CASES IN CHANCERY. 

the Court determined that George Grew should take 
an Estate Tail. Lord Chief Justice Wilmot said " The 
Testator had no Issue at the time of his Will ; his in- 
tention is to be followed, provided it does not clash with 
the rules of Law : — the Statute of Wills gives a man 
a power to devise his lands, but he cannot by his Will 
create a perpetuity, nor restrain Tenant in Tail from 
•uffWring a Recovery, &c. &.c. these being contrary to 
the rules of Law. The intention of the Testator 
cleariy was to give George Grew an Estate for life 
only; but his intention alsp clearly was, that all the 
Sons of George Grew should take in succession ; both 
these intentions cannot take place ; for, if the devisee 
George Grew took only an Estate for life, his Sons 
could never have taken; and although it eventually 
happened that he had no Sons, yet we must consider 
this Case as if he had had Issue ; therefore the Court 
must put themselves in the place of the Testator, and 
determine as he would have done. If he had been told 
that both qS his intentions in the Will, by the rules of 
Law, could not take place, and had been asked which 
of them he desired should take effect and stand, as both 
could not, he certainly would have answered, ** that so 
long as George Grew had any Issue Male the Premises 
should not go to the Lessor of tiie Plaintiff;'' and if we 
balance the two intentions, the weightiest is, that all 
the Sons of George, Grew should take in succession; 
and therefoce, to enable them to* take, George Grew 
must be adjudged to have been Tenant in Tail, for the 
1\estator*8 great intention most clearly was, that the 
Lands should never go over to the Lessor of the 
Plaintiff in Remainder^ but upon a failure of Issue of 
George Grew. He further adds, '• the word Issue in 
a Will is either a word of purchase or of limitation. 
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as will best effectuate the intention of the Testator; 
it is a plural word, and takes in all the Sons of George 
Grew } and the word9» " Jssue IVIal^ of his body, and 
the Heirs Male of the body of such Issue " mean only 
that they were not all to take at a time, but in succes- 
sion.'' The Opinion of Lord Chief Justice WUmoi 
apf^Hes to Ihe present Case, whiefa is stronger than 
that, no eicpMis Estate fior life being here given. It is 
pwfeotiy eoi^tent with ^he words used in this Will, to 
say dMt die Testator intodded the Grandchildren to take 
EetatesTait Mde ; and the Court would, I think, if they 
did net adopt that eonstmction, disappoint the intent 
of the Testator, lliecefore, upon these authorities, as 
wdl as npon principle, I am of <^pinion, that it was the 
ialeat of Nkkolas Doming to direct a Settlement to aH 
his iOfaadefaildren in Tail Male, the proportions to be 
named by &u9aiimak Donning, and consequently that 
N. J. FeU haying suffered a Recovery, enabled the 
Vendor to make a good Title to the Vendee. I do 
ool in^pettch the Principle, that a Vendee is not bound 
to take a dottbtftd Title (a); bnt I think this is not 
dovbtfbl Title, and that tiie Master was dearly right. 
Hie eseiiptuHUi to the Mattoi^% Report mnst be over- 
ruled. 



181 7. 

■" V ■ 



Mabbhall 
and othersi 

V. 

9oys]rxBL9 
andgtl^irs* 



Exceptions everruled 



a • 



<<i) See Sugden's Vendors and Purch. 265, last edit, and 
Che Cases there cited. 
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SEELEY V. BOEHM and TAYLOR, and others. 



'^^W ^'^ The Original Bill, which was afterwards amended, 

stated that the Plaintiff was an Annuity Creditor of Ma- r 

^ f\ jor-Greneral Adam Gordon, who died 22~d February 1815^ 
ttnence to state "J . . ' • . 

Ini amendment of having by his Will, 2d December 1814, appointed his 
the Bill, part of Sister Hannah Gordon, (a Defendant), his Executrix, 
the Antwerp by who proved his Will : — That the Executrix was re- 
way of pretence, sident in Scotland :— That the Testator was entitled* 
and interrogate ^^ j^j^ j^^^ ^ considerable Property in England, and * 
O ' h th ^^ particular to a considerable Sum in the hands of tbe 
one of two Part- Defendants : — That the Executrix gave to Harry Gordon'' 
ners, xjoho has and Ferdinand Lumsden, (two other Defendants), a.* 
retired from an Powier of Attorney to collect the property in England:. 
active concern in That all the Testator's Property had been got ijK 

,, ' ^ except the Monies in the hands of the Defendants, and 
be cfAnpelled to ^ 

look into the ^'^ ^^® Testator's Debts were paid, except the' Debt due 

Partnership ac- to the Plaintiff, and there was a Surplus more than suf- 

counts^ to state ficient to pay the Plaintiff, which surplus had been paid 

the result of j^to the hands of the Defqjdants Boehm and Taylor :— 

than, as to parr That the Plaintiff had applied to the Executrix tp call 
ticular transaC' n 1 ^ -r 1 n 1 • »> 

t' uh'chthe ^P^** uordon and Lumsden to account for their Re- 

acting Partner ceipts, and also upon Boehm and Taylor for the Monies 

had transacted? in their hands, and to pay the arrears of the Annuity, 

and secure the future payments. The Prayer of the 

Bill was for an Account, by the Executrix, of the Estate 

of Major-General Adam Gordon, and of the Receipts 

by H, Gordon and F* Lumsden, and an account from 

Boehm and Taylor of the Monies in their hands ; an 

account of what was due to the Plaintiff, and payment 

to her of the arrears of the Annuity, and a Sum provided 
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to secure the future payments of the Annuity, and for 
an Injunction to restrain Boehm and Taylor from paying 
over the Monies in their hands to the Executrix, or to 
H. Gordon and F, Lumsden, and an Injunction to re- 
strain them and the Executrix from receiving: the same, 
or proceeding at Law for the recovery thereof. 

The Defendants, Boehm and Taylor, put in a joint 
and several Answer. The Defendant, Boehm, for himself, 
stated in his Answer, " that he had for some years past 
never personally interfered in the management of the 
business carried on in the joint names of himself and the 
other Defendant, John Taylor ; and was quite a stranger 
to the several matters and things in the Bill mentioned, 
save as he had been infoimed by the said John Taylor ;** 
and then Taylor for himself stated, and which the other 
Defendant believed to be true, that since and previous, 
8ic. [stating the result of the account between General. 
Gordon and. Boehm and Tay/^r,. by .which nothing ap- 
peared due to the General.] 
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Upon this Answer being put in, the Plaintiff re- 
mnended her Bill, stating as pretences on the part of 
the Defendants, the very words used by the Defendant 
Boehm in his Answer, thus ; " and sometimes the said 
Confederate, Edward Boehm,. Meges, and has, alleged, 
that he has for some years past never personally inter- 
fered, &c." and charged, that the information given to 
Boehm was contrary to the fact ; " and so it will appear 
to the said Confederate Edmund Boehm himself, if he 
will inspect his Co-partnership Books, in which, as the 
truth is, his and the said Confederate John Taylor^s 
accounts with the said Testator, Adam Gordon, and with 
the said Confederate Hannah Gordgfi, as the Executrix 

^ 3 
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of the said Teafatot Adam Gwrdm^ are eii6»rad» And 
yoar Omtrix chatges, that the eaid Confederate E^ 
nrnnd Boekm du^t to inspect such boelui befike he 
answers that your Oratrix's Bill of Complaint; alA 
ought to set forth in his Anawer, whether he hath in* 
spected the same or not'' The rs-ataxended Bill then 
interrogated in the usual xway, as to these allegations 
taid charges. 

tJpon the Bill being thus re-amended, a reference 
was obtained to the Master for Impertinence in the 
Bill« treating as such, the Amendments which stai^ 
the pretences in the words of the Answer, and th6 
Charges and Interrogatories founded oh them. Thd 
Master reported that, he did not conceive the same to 
be impertinent ; an Exception was taken to his Kepcwi. 

This Exception came on now to be argued. 

Mr. mart, and Mr. Wilsoth in suf^iort of the fit** 
ception : — 
The Plaintiff has by amendment stated part of the 
joint and eeveral Answer of Boekm and Taykut, and ikis> 
it is conceived^ is impertinence. The facts iliirad«oe4 
in the te^axaendihent W^re put in Issue by the ^ritioiii 
AkMW^, elM by t^yfaig to iU the Defendants must bt^ 
proved th)^ (acin. Th^ Plaintiff has no right la oatt 
upon Boihm to \tfik into the Partnership Books. Ub 
has retit^ eonie years freas an active concern in IhA 
business. (rohAm's affairs with the house were IMI*- 
sacted by Taylor. Bcehm knows nothing of them. 
He swears as to the infiMrmation he has recieived 
firom Taylor and, that is all he is bound to sWeai^ te» 
The Bill states a balMce due from the Defendants^ not 
from Boeiirn separately. It is not necessary to have 
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his indiTidoal judgment obtained by an inspection 
himsdf of the acconntB^ as to the balance. The Court 
in determining the question of impertinence, can look 
only to the BilL The Bill is altogether founded on a 
wrong principle, for this Plaintiff <^tnnot call upon 
third persons for Money in their hands. The Execu- 
trix is alone liable to be called upon. Boehm and 
Taylor are liable only to the Executrix. 

Mr. Leach, and Mr. Bell, in support of the r^ 
amended Bill: — 
The Plaintiff has a claim upon the Assets of General 
Gordon ; the Executor is stated to be abroad ; and the 
Plaintiff calls upon the Defendants to answer whether 
they have not a balance in their hands, part of the 
General's Estate, insisting upon applying it in discharge 
of her claim. The Plaintiff charges, the information 
given to Boekm is incorrect, and so it would appear 
if lie himself looked into the Partnership Books. Is 
this irrelevant, impertinent matter f The pretence was 
necessary to be introduced in order to found the Inter- 
logatories upon it. It is stated in the words of the 
Answer, because it could not be more briefly or pointedly 
stated. It is said, that by replying to the Answer, the 
&ct8 stated in it must have been proved. That is true; 
but that would occasion delay, and intolerable expense; 
and a Plaintiff has a right to avoid that, by obtaining 
an explicit answer in the first instance. 

The Vice-Chawcellor — [after stating the 

facts] : — 

The Plaintiff not being satisfied with the joint and 

several Answer o{ Boehm and Taylor, has re-amended 

her Bill, stating by way of pretence, a quotation from 

> 4 
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the Answer, and negativing it, insisting, that the facts 
will appear differently, if Boehm will look into his 
accounts. The re-amendment is relevant to the subject 
matter of the Bill. Boehm by looking into his books 
may find that Taylor is mistaken, and that a consider- 
able Sum is due. The amendment is not, therefore, 
impertinent. If not impertinent in this view, it is not 
so merely from using the words in tiie Answer. It 
is urged, that the Court in deciding as to Imperti- 
nence in the Bill, cannot look at the Answer; if so, then 
there does not appear to be any Impertinence in the 
Bill. Suppose the Defendants had stated a Release 
from General Gordon, surely the Plaintiff would be 
entitied to amend, stating the pretence of a Release, and 
making inquiries respecting it. 



It is said the Bill is founded on a wrong principle* 
Boehm and Taylor being accountable only to the Exe- 
cutrix; if that be so, the Defendants should have 
demurred; but that Demurrer could not have been 
supported, if the Bill contained specific charges of 
collusion and confederacy between the Defendants and 
the Executrix. 



Upon the principal question, whether Boehm is com- 
pellable to look into the Partnership accounts, it is not 
now necessary to decide. The Bill, no doubt, may ask 
what is the result of his own personal inspection of the 
books ; and it will be for Boehm to consider, whether 
he will satisfy, or resist, the inquiry. Boehm may choose 
to answer it. If he resists the inquiry, then the question 
must be decided. Till then, it would be premature to 
dQtermjjpie that point. 

Exceptions overruled. 
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JONES V. TAYLOR, and others. ^ , , 

«5th July. 

,Y% Motion to ad* 

1 HE following Motion came on at first before the vance a Demur* 
Lord Chancellor, but he directed it to be moved before rer to a BiU/or 

the Viee-Chancelhr. on Injunction 

and Receiver, 

The Motion was, that a Demurrer might be advanced ^lI7^ ^z^ 
in the Paper, the Bill being for an Injmiction, and a ^/_ ^ ^j^^ 
Receiver, which ^cpuld not be obtained until the Tye- jiUng of tke Bill. 
murrer was decided upon. 

Mr. Agar, in support of the Motion: — 
Several authorities show that, in Cases thus circum- 
stanced, . the Court is in the habit of advancing a 
Demurrer; an anonymous Case in Atkyns (a), and 
Humphreys Y. Humphreys (6). In the present Case, it 
is stated in the Bill, and sworn to, that there is a con- 
siderable Sum of Money in the Defendant's hands; 
that there is a dispute in the Ecclesiastical Court as to 
Probate ; and tfiat there is danger that the Money will 
be lost. 

Mr. BeU, and Mr. Barber, contra-. — 
It is in the discretion of the Court whether or not it 
will accede to a Motion of this description. Is this a 
Case, where to the injury and delay of other Suitors, 
this Demurrer ought to be advanced? The Testator 
died in 1814. This Bill was not filed till 1817; and 

(a) 3 Atk. 113. but the same rule holds as to 

{h) 3 P. Wms. 395. — The Demurrers. Sec Cousins v. 

Cases cited from Atkyns and Smitk^ 13 Ves. 164. 

P. Wms. were Cases of Pleas, 
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181 r* ^^ account is given by the Affidavit why the Bill was 
"* ' not filed sooner. The Affidavit states, that these Defen- 
JoNBs dants have received Assets, bat does not state there are 
.p * ^ any outstanding Debts; if there are none, a Receiver is 
oth«B. unnecessary, for a Receiver cannot take Money out of 
the Parties hands. There is a positive Affidavit that 
Probate was granted to these Defendants, in the Eccle- 
siastical Court; that there was an appeal to the Dele- 
gates, on which the former Decree was confirmed, but 
another Caveat was entered on the ground that there 
were- not proper parties to the former proceedings. 

The Vice-Chancellok: — 
The Court is in a distiessing situation in these Cases, 
It is hard upon Suitors to have particular causes ad- 
vanced before theirs: they, have no opportunity of 
objecting, though their Cases, perhaps, are equally 
pressing. Much time, toOi is consumed in discussing 
such Motions* 

I shall always expect a very strong Case to induce 
me to - advance a Cause. I admit, that whoever an 
Injunction Bill is impeded by a Demurrer, the Court 
will feel incUned to advance the Demurrer, where press- 
ing reasons are shown for doing so; but here the Party 
died in 1814, and the Bill is filed so loi^ after as in 
June 1817. Why not institute the Suit sooner? Such 
dday, imaecounted for, affords a reason, in limme, why 
the Demurrer should not be advanced. 

Motion refused. 
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POWELL V. WALLWORTH. 

This was a CiedHot^s Bill, filed against the Deftn-* Letmioptm^ 
dtnt aa Administfatrix, on which a Decree was made cuteaS^At^gtoen 
28th Febraaiy 1814, and JimM Otttrtim, a Creditor^ tonCredUvtt^ 
was, on a Motion by the Plaintiffs, restrained from ^^^^'^^'^^^ 
{>rd6eediiig at Law against the Defendant as such Ad- h^^f Lm ' 
ininistratrijt. A Motion was now made by Mr. Agar, on prog^ctML 
behalf of Otterton, for leave to prosecute the Suit, upon 
an Affidavit, that since the Decree^ though made b6 long 
ago, no Interrogatories had beoi filed to ejuunine the 
Defendant as to the Monies in het hands, so as to ^ 
have them paid into Court. 

Mr. Ten^le, contra : — 
The Interrogatories are prepared, and we will under- 
take they shall be filed immediately. 

the Vtc£-CHA^c£Ltoa :— 

The delay in filing the Interrogatories is not ac* 
cdttnted fet. The Motion is proper. 

Motion granted. 
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AffidatUs on 
Petiiiqns in 
Bankruptcy HHX^ 
heJiUd after the 
Petition day^ 
but the Petition 
insuehCase 
Mtands over to 
give time to an^ 
iwerthem. 



Ex parte SPARROW. 

An objection was mafle by Mr. Leach, when this 
Petition came on, to reading Affidavits filed after ' the 
Petition Day, and he cited the rule of Practice in 
Bankruptcy,.as mentioned by Mr. jBow (a). 

Sir Samuel Romilly observed, if any such Rule bad 
ever been made, it had not been adhered to, such 
Affidavits being constantly received. 

The Vice-Chancellor : — 
The Affidavits may be used ; but as they have not 
had time to answer them, let the Petition stand over. 

Petition ordered to stand over. 



DAWSON and others v. BUSK and another. 



i4Uvand aist 
July. 

fFkenseveral 
Exceptions are 
taken* to an 



X N this Case ten Exceptions had been taken to the 

joint and several Answer of the Defendants, but the 

Master reported the Answer sufficient. An Exception 

was taken to the Master's Report, " For that the said 

Answer, and th^ Master hath in and by his said Report certified that 

Master reports the said Defendants Answer is sufficient in all the Points 
the Answer suf" 

JSdent, and one general Exception is taken to his Report, and some of the 
Exceptions to the Answer are allowed, some not, and others waved, the 
Courtf in its discretion, may order the Deposit to be divided. 



(fl) See 1 Kcvsc, p. i6i 
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excepted thereunto ; whereas the said Master ought not isn. 

to have so certified, but .he ought" to have certified that' ' ^ 
the said Defendants Answer was insufficient in all the ' Dawson 

Points excepted thereunto. WTierefore, &c/V . : "•^^^^^ 

Busk 

On aiding the Exceptions to the ReportV some of and'ansther.. 

them were allowed, some disallowed, and otheri waved. 
The Vice-ChanceUor, on application for the Deposit/ 
thought it ought to be divided; but it was urged, on 
the part of the Plaintiffs, it was not according to the 
Practice of the Court in such case to divide the De- 
posit, but that the Exception to ih^ Mastet'B Report 
being only one Exception, and some.of the Exceptions 
to the Answer being allowed, the Plaintiffs were entitled 
to the Deposit; and they cited Parker v. Prout (a). 
On the other hand, it was said, Parker v. Prout had 
not been followed, and that it was in the discretion of the 
Court to say what was to be done with the Deposit. 

The Vice-chancellor : — 
I desired a search to be made as to what had. been flist July, 
done in similar cases, and the Register (6) has furnished 
me with the following Cases : 

In White v. Williams, before the Lard Chancellor, 
4th March 1 803 (e) lifty-one Exceptions were taken by 
the Plaintiff to the sufficiency of the Defendant's Answer. 
Thirty^six Exceptions were taken by the Defendant to' 
the' Master's Report, some of them were allowed, some 
overruled, and others overruled in part. The 5/. depo- 
sited with the Register by the Defendant, was ordered 

(a) 4 Bro. C. C. I. (c) Reg. Ub. B. i8o«, 

{h) Mr. Croft. p. 348. 
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1S1T« ^ ^ P^ ^^^^ ^ ^^ Dcfeadant, and the eoBsidaaituni 

' • ' of the CostA of the Plaintiff respectipg the ExoeptiMUy 

Dawsov yff^^ wsefTcd until after the Defiandant should have put 

aad otbariy ^ ^ further Anawer. 

V. 

Busk 
aadMHtbtr. ^^ Enkme r. Garthskort, 8th August iSio^ before 

the Lord Ckaneelhr (c). Out Exception mui taken bjr 

the Defendant to the Master^u General Report. Hia 

LorcUhip' referred it back to the Master to review hai 

Report, (without allowing or overruling the Exception), 

and ordered the 5/* deposited with the Register, en 

filing the Exception, to be divided between the ^En^ 

oeptant and two persons who appeared by Counsel, 

but were not parties to the ^wi» otherwise than as 

Executors of a Ci«ditor of the Testator ; this being a 

Cieditor's SuU. 

In Bedford ?• Bedford, before the Lord ChanceUar, 
17th April 1812, One Exception was taken, by a Pur- 
chaser of a Lot, to the Ma$ter^B Report joi "ntle. The 
EdLception was orerruled, and the 5/. deposited with 
the Regbter ordered to be paid to the PlmtU^ end 
Defendant in equal Moieties {d). 

In Messenger v. Tennant, 4th May 181^, beftre the 
Master of the Rolls, Three Exceptioos were taken by 
the Defendant to the Master*^ General Report. One 
was allowed, one overruled, and the other allowed in 
part. The 5/. depoeited with the Register was ordered 
to be divided between Plaiutiff aod Defendant (e). 

(c) Reg. Lib. A. 1809, fol. (e) Reg. Lib. B. iSii, fol. 
1363. 866. 

(^ Reg. Lib. A 1811, fol. 
6-1. 
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In William$ y. Jams, 15th Febraaxy 18 lo^ befiNre the 
Master of the Rolls^ One ExceptioD was taken by cme 
set of Defendants to the Master*^ General Report. 
The Exception was overruled, and the 5/. deposited 
with the Register ordered to be divided between the 
Exceptants, and another set of Defendants. The 
Plaintiffs do not appear to have been interested in the 
question (/). 

I may mention also, some Cases which occurred 
before me ; though they are not of equal authority 
with those I have mentioned. 

In Blifth V. Elmhirst, 6th April 1815, Tido Excep- 
tions were taken by the Defendant to the Master^s 
Report of Title. One of the Exceptions was allowed, 
and the other overruled. The Deposit was ordered 
to be divided (g). 

In Newman v. Hammona, 19th March .814 (A), Sit 
Ej^ceptions were taken by the Plaintiff io the suf- 
ficiency of the Defendant's Answer, which were al- 
lowed by the Master. One Exception was taken by 
the Defendant to the Master^B Report. Three of the 
Exceptions taken to the Answer were alkywed, and 
three overruled. The Deposit was ordered to be divided 
between Plaintiff and Defendant. 

In Edwards v. Pope (1), 1st April 1814, Three Ex- 
ceptions were taken by die Plaintiff to the sufficiency 
of the Defendant's Answer. One Exception taken to 
the Report. The Deposit was ordered to be divided. 

(/) Reg. Lib. B. 1807, fol. (A) Reg. Lib. B. 1813, p. 

756- 698. 

ig) Reg. Lib. A. 1814, fol. (i) Reg. Lib. A. 1813, fol. 

ft7. 5M. 
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It is dear, therefore, in this Case, that I hare au- 
thority to direct the Deposit to be divided. Let the 
Deposit be divided. 



CATHERINE CLOUGH v. ANNE SOBIESKI 
WYNN^, CHARLES WYNNE, JOHN 
WYNNE, JULIUS WYNNE, JAMES OGILVIE, 
and ANNE his Wife, and EMMA WYNNE. 



94th Jaly. 



BeguMoftke ^^'^'^^^ WYNNE, by his Will, 14th June 

IntertH of the 1811, after giving pecuniary Legacies to several per- 

HtmaiMder of sons, and ib particular, a Legacy of 2,000 /. to his Brother 

Persomd Estate^ Charks Wynne, bequeathed *' The Interest of (a) the 

i^er payment of Remainder (after all my just Debts may be paid) I 

. * . 1 give and bequeath to my Mother, A. S. Wynne (one 
fttC9es fo .^i. o. 

fF /or Life and ^^ ^^® Defendants), for her Life, and at her decease, 

at ker decease^ to to Miss Catherine Clough, of, &c." the Plaintiff. 

C. C. ; pastes an 

ahsolnte Interest jf o Executor being named in the Will, the Defen- 

to C. C. subfeet ^^^^ ^ ^ Wynne, the Mother of the Testator, took 

^otke prior ^^^ j^^^^ of Administration, with the Will annexed. 



Life-Interesi of 
A. S. W. 



The Bill, stating these facts, prayed, that it might 
be declared that the Plaintiff was entitled to the Prin- 
cipal of the residue of the Testator's Personal Estate 
and Effects, subject only to the payment of thb Interest 
and Dividends to the Defendant, A. S. Wynne, daring 
her life : — ^That the usual accounts might be taken : — 
That the residue might be ascertained, and laid 
out, invested, and secured, so that the Defendant 

(a) The words, • The Interest rf; were ioteHined in ihe WUL 
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A, S, Wynne might receive and be paid the Interest 
and Dividends thereof during her Life, and that the 
Plaintiff might receive and be paid the Principal 
thereof after her death. 

The Answer of A. S. Wynne stated, she had expended 
on account of the Testator more than she had received 
from his Assets; but that when all the Assets were 
received, there would be a considerable residue, after 
the payment of the Testator's Debts and pecuniary 
Legacies ; she, however, insisted, that according to the 
true construction of the Will, the Plaintiff was entitled 
only to a Life Interest in the residue of the Testator's 
Personal Estate and Effects, expectant on the death of 
her the said A. S. Wynne ; and that such residue, sub- 
ject to her Life Interest, and that of the Plaintiff's, was 
distributable amongst the Testator's next of Kin, viz. 
her the said A. 5. Wynne, and the other Defendants, 
bis Brothers and Sisters. 

Tlie Answers of the other Defendants claimed the 
residue, subject to the Life Interests of A. S. Wynne 
and the Plaintiff, to belong to them and A. S, Wynne, 
as the next of ELin of the Testator. 
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Mr. Hart, Mr. Bell, and Mr. Roupell, for the 
Plaintiff:— 

This was the Will of a military Man on the eve of 
a Battle ; the meaning is clear. He has adTded no words 
of restriction to the Limitation over. If the Interest of' 
Money is given to one for life, and thes to another 
without restriction, it carries the Principal to the last 
taker, just as a gift of Rents and Profits of a Real ' 
Vol. II. 
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Estate passes the Estate; Elton v. Shephard (b), and 
Philips V. Chamberlaine (c). 

Mr. Parker, for the Defendant j4. S. Wymie. 

Mr. Perry, for the rest of the Defendants, next 
of Kin. 

The words " the Interest of" interhned in this Will, 
show, that an Interest for Life only in the residue was 
intended to be given to A. S. Wynne, and the PlaintifF, 
and unless those words are struck out of the Will, 
which cannot be, th^ PlaintifF cannot be absolutely 
entitled to the residue on the death of -A. 5. Wynne. 

The Vice-Chancellor : — 

I am not surprised that a Will made by an Officer in 

Camp should be a little inaccurate. He appears to 

have sat down to dispose of all his personal Property. 

He gives his Brother Charles Wynne, one of his next 

of Kin, 2,000 /. absolutely; and by the Will, as at first 

framed, he gives the remainder of his Property, first 

to his Mother for life, and then to the PlaintiflT. If, 

luckily, he had left the Will in that form, there would 

have been no doubt; but he afterwards inserts the words, 

" the Interest of," which words apply to the Remainder 

given to the plaintiff*, and must be read, " the Interest of 

the Remainder to my Mother for her Life, and at her 

decease, the Interest of the Money to the Plaintiffs" 

Giving the Interest of personalty without limitation, 

passes the whole Interest, unless there are words used 



{h) 1 Bro. C. C. 632. 
(c) 4 Yes. 53, and see 
Pairman v. Green, to Vet. 48, 



Page r. Leapingwell, 18 Yes. 
463. Stretch v, Watkins, ante, 
1 vol. p. «53. 
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to confine it to a Life Interest. There is nothing in 
the context of the Will to show a Life Interest only 
was intended to be given to the Plaintiff. The Testator 
knew how to give a Life Interest to the Plaintiff, if he 
meant to do so. The Defendant's construction of the 
Will would have the effect of making the Testator die 
intestate as to part of his Property. Who are the next 
of Kin? One of them is his Brother, Charles Wynne, to 
whom he has given a Legacy, and another, his Mother, 
to whom he has given a Life Interest; and it is not 
very probable, that having given them express Legacies, 
he meant them also to take as next of Kin. ' I think 
it must be understood from his Will, he meant to 
give his Mother an Interest for life in the residue, and 
after her death, an absolute Interest in the Property, 
to the Plaintiff. 
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MEMORANDUM. 

On this day, the Motions by such of the King's 
Counsel who were in Court, having been disposed of, 
the Gentlemen without the Bar b^an to make their 
Motions. Soon afterwards, a King's Counsel came in, 
and claimed a right to make his Motions. This. was 
objected to, as the Motions had commenced without 
the Ban 

The Vice-chancellor said, he understood, the Lord 
Chancellor had laid it down as a Rule, that when the 
King's Counsel present, had made their Motions, and 
the Motions were without the Bar, a King's Counsel 
could not come in and move, until the Motions without 
the Bar were disposed of; and this Rule he must 
fellow. 

0? 



19th Joly 
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BUI lodged in a 
Banker's hands^ 
to be applied 
for a particular 
purpose f but not 
so appliedy 
claimable on the 
Banker's beoom- 
ing Bankrupt. 



Ex parte AIKEN in re ASPINALL and ASPINALL 

-I HE Petition stated, that previous to the Commission 
against John and James Aspinall, of Liverpool, Bankers, 
they were employed as the Bankers of the Petitioner: — 
That the Petitioner in the course of his dealings was 
accustomed ta accept his Bills, payable sometimes at 
the Banking House of the Aspinalls, and at other 
times at the London Bankers of the Aspinalls : — ^That 
in or about the Month of April 1816, the Petitioner 
had accepted various Bills to the amount of about 732 /. 
payable on the succeeding 26th of June, at the Jjondon 
Bankers of the Aspinalls, and the Petitioner gave the 
usual notices of such acceptances to them, who debited 
the Petitioner with the amount : — That on the 22d June 
1816, the Petitioner paid into the Banking House of 
the Aspinalls, Bills to the amount of about 61 2/. 6s. 6 d. 
for the particular and special purpose of providing 
for such acceptances when they became due : — That 
amongst the- Bills sq paid in was a Bill for the Sum of 
80/. which became due on or about the 19th Septem- 
ber 1816: — ^That as the acceptances before mentioned 
became due they were dishonoured by the Aspinalls, 
and had since been paid by the Petitioner : — ^That on 
the 24th of June 1816, the Aspinalls suspended their 
payments; and on the 27th of June following a Com- 
mission issued against them, under which they were 
declared Bankrupts, and Assignees chosen : — That at 
the time of issuing the Commission the Bill for 80/. 
was in the Banking House of the Aspinalls, and was 
then in the possession of, or the amount thereof had 
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wnce been received by, their Assignees :— That the Pe- 
titioner had applied to the Assignees to deliver up the 
Bill to him, or the amount, whibh they refused :— That ^ porte 
the Petitioner had ahready proved under the CSommission aikem 
against the AspinalU^ the Sum oS 867/. 6». srf., and l^^^^ LLand 
had reserved a right to prove a further Sum; but^the Aspirall. 
Petitioner had not included in his proof the amount of 
the Bill for 80 2. The prayer of the Petition was, that 
the Assignees of the Aspinalis might be ordered to 
deliver to the Petitioner the said Bill for 80/., if the 
same remained in their possession, or the amount 
thereof, if they had received the same, and that they 
might pay the Costa of the application^ 

The statements in the Petition were verified by the 
Affidavit of the Petitioner. 

On the part of the Assignees of the Aspinalis, an 

Affidavit was made by James AspinaU, one of the 

Bankrupts, in which he stated, it was the Custom of the 

Deponent and his Partner in their banking Business to ^ 

give credit generally for all Bills and Cash paid into 

the Baiik, in one and the same column, and to debit 

the Customer with Bills and Cash paid to him in the 

same manner; but there was no column for short Bills; 

nor did the. Deponent or his Partner in any one instance 

enter a short Bill : — That if any Bill was paid into their 

Bank which they did not approve of, they then refused 

to credit it, and deposited the same in their drawer, 

and sometimes advanced a Sum on .the Security of such 

Bin to the person bringing it : — That when Bills were 

paid into their Bank, and the amount was credited to 

their Customers, from that moment they^ to whom the 

Bills in all such Cases were indorsed, conceived they had 

0.3 
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1817. ^^® absolute control and disposition thereof, and did 

*" '"'^' ' consequently in the course of their Business frequently 

Ex parte pay away such Bills to other persons, and received the 

. value thereof: — That such control and disposition 

AnrivALL and ^^'^^^ ^"^ ^^^ ^^'^ being actual payments to Deponent 

AiFiH ALL. ^^d hi^ partner, and from the right of the person paying 

the same to call on them either in Cash or in other 
Bills, whether the Bills so paid into the Bank were due 
or not : — That the Petitioner did certainly give notice 
to the Deponent of several of his acceptances, amount- 
ing to 732/. falling due in London about the time 
mentioned in the Petition, and that the Defendant in 
consequence of such notice, debited the Petitioner in 
account with the amount of such acceptances as paid, 
although they were not then due, which was the regular 
course of deaUng : — ^That the Petitioner paid into the 
Bank of the Deponent and his Partner, about the 
22d June 1816, Bills to the amount of 612/. 65. 6d., 
which he believed were paid jn for the purposes stated 
in the Petition, and that the Petitioner understood at 
the time that the Deponent would so apply such Bill, 
although Deponent did not expressly say he would do 
so ; but Deponent admitted that he certainly did intend 
to remit for, and take up such acceptances when due, 
and with that view he iivTote to the London Bankers, 
advising them of the same acceptances, and when they 
would be due : — ^That he did not take up the accept- 
ances, or any of them, so that the amount thereof hath 
been credited in account with the Petitioner: — That 
the Bill for 80/. was one of the Bills so paid into 
Deponent's Bank by the Petitioner, on the 22d June 
1816, which Bill remained in the hands of Deponent 
and his Partner at the period of their Insolvency, and 
V the amount thereof had since been received by tHeir 
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Assignees: — ^Tliat at the time of the failure of the 

Deponent and his Partner, they were in advance fot 

the Petitioner, in Cash payments, upwards of 4,000 1. ; Ex parte 

but the Bills paid into their i^ank by the Petitioner. ^}"^ ' 

which were at -the time running, e;cceeded in amount . . 

4,000/., and have been since paid, so that there is now Aspihall. 

due from the Estate of Deponent and his Partiiet to the 

Petitioner, a Sum of 1,200/. or thereabouts, part of 

which, namely, 867 /. 59. had been proved under their 

Commission, with a right reserved to prove a further 

Sum. 

Sir Samuel Romilly, and Mr. Montague, for Peti-' 
tioner : — 

The Bills were delivered to the Bankrupts for a 
special purpose, the payment of iiis Acceptances. All 
the Bills were discounted by the Bankrupts except one, 
the Bill for 80/., which the Petitioner seeks to have" 
delivered up. From various Cases determined in the 
Bankruptcies of Brickwood, Devaynes, Kensingtons, and 
Boldero, it is settled, that Bills paid into Bankers for a 
particular special purpose, do not pass under the Bank-* 
ruptcy, but are claimable by the persons depositing the 
same. In Ex parte Peyron.(a), the same point was 
determined. The Entries of these Bankers in their 
books cannot affect the right of the Petitioner. 

Mr. Solicitor General, and Mr. Rose, for the Assign 
nees of the Aspinalk : — 

If there had been a specific appropriation of these' 
Bills, the Assignees would have no claim to them ; but 
the question is. Whether there was a specific appro- 
priation? The course of dealing with diese Bankers 

(a) 8 Rose, 366. 
O4 



196 CASES IN CHANCERY. 

I817« ^AS to consider all Bills paid into their Bank as Cash. 

* " In Bent v. Puller (fi), the mode of dealing was as in thi» 

• ^P^"^^ Case^ and there it was held to be a fjreneral banking 
Aiken 

account, and that the Bills could not be recorered as 

AsFWALLaod specificaUy appropriated. 

AsPlKiILL* 

If a balance had appeared against the Petitioner, 
he, certainly, could not have claimed these Bilk. This 
Case does not fall within the decision in Giles v« 
Perkins ; there it was expressly found that the balance 
was in favour of the Customer ; but the balance was 
against the Customer in this Case at the time of the 
Bankruptcy. 

This, therefore, cannot be considered as a specific 
appropriation of the 80/. Bill. Ex parte Peyron was a 
transaction as to one bill only.. Here the Bills were 
generally transferred. If the Bills had been entered as 
short Bills, then the Property in them would not have 
been divested until paid. These Bankrupts never entered 
any Bills as short Bills, but put suspicious Bills, which 
were not entered as Cash, in a drawer by themselves ; 
whether entered as short Bills, or put in a drawer by 
themselves, in either case it would be evidence they 
were not intended to be adopted, and would remain the 
property of the person who sent the Bills. Here, how- 
ever, the Bills were not put in the drawer, but entered 
generally as Cash. If the Bankrupts did not mean to 
adopt the Bills, they would have, placed them in the 
drawer* 

It is important to have this Point decided, as there 
are in this Bankruptcy, many other Bills similarly 
circumstanced. 

W 5 Ttrm Rep. 494. 
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Sir Samuel Romilly, in Reply :— ]S\7. 

^e Case depends upon the mere question of fact^ 



whether the Bills were deposited for a special purpose : ^ P^''^^ 
The Affidavit of the Petitioner states, the Bills were ^^^^^ 
paid in for a specicd purpose. The Affidavit of the ^ , 

r r r AlPlMALL and 

Bankrupt admits they were so paid in. The Bankrupt aspxkall. 
did not expressly say they should be so apphed ; but 
whether he said so or not, he was bound to apply them 
' to the purpose for whiel^ they were paid in. It does not 
signify how the Bankers chose to enter the Bills in 
their Books ; their entry could not alter the nature of 
the transaction. I do not dispute the authorities. It 
depends entirely upon how the Bills are paid in. In 
Bent V. Puller, it is said by Lord Kenyan, " The 
Plaintiffs are not entitled to recover these Bills on the 
ground that the particular purpose for which they were 
deposited has not been answered, because it does not ap- 
pear that they were deposited to answer thai particular 
purpose:^* but in this Case, it is clear, the Bills were 
deposited for a special purpose. If the terms of this 
Deposit of the Bills had been reduced into writing, the 
Bankers could have made no pretence for appropriating 
the Bills. The entries in their books cannot affect the 
Petitioner. 

The Vice-Chancellor : — 
This is not a question of Law, but of fact. No doubt, 
if there be a specific appropriation of Bills, the party is 
entitled to them. That is admitted. Was there then a 
specific appropriation in this Case? There is a positive 
Affidavit of the Petitioner, that he deposited the Bills 
for a specific purpose, and that is not denied in the 
Affidavit of the Bankrupt. If it had been considered 
as contrary to the usual course of the Bankrupts dealings 
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igiy, to take Bills thus specifically appropriated, they should 

' "^ ' have objected to taking them in that manner; not 

Ex parte objecting, there was a tacit acquiescence in the purpose 

' for which the Bills were delivered. Their mode of 
tn re . 

AspiNALL and ^^^®""g ^'^^ J^als cannot decide the purpose for which 
AspiNALL. they were deposited. If a Banker is expressly directed 

to apply Bills to a particular purpose, he must so apply 
them, or pxpress his dissent. The fact of a specific 
appropriation of the Bill, by the Petitioner, is esta- 
blished, and the Law is clear. 

Petition granted,' with Costs to be paid out of 
the Bankrupts Estate. 
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ifith and aad HARRISON v. GARDNER. 

July. T 

^ ^ IN the year 1806, the Plaintiff and Defendant agreed 

On one of two . "^ _ • ^1 -r» . ^ ^, 

Partners retiring ^^ hecome Partners m the Busmess of Cheesemongers, 

from Trade, it in Fore Street, for seven years, and Articles of Part- 

was left to Arhi. nership, 4th of October 1 806, were accordingly exe- 

trators.to deter- cuted. The Partnership was carried on until dissolved 

mine, amongst , Articles of Agreement, 7th August 1813. In the 

other thmgs,what / . , ^ . . ./ r , ^ 

isas to be paid to Articles of Agreement it was recited, amongst other 

the retiring things, " That the Plaintiff and Defendant had mutu- 

Partnerforthe ally agreed not to renew the said Co-partnership, or 
Good'wUlofthe 

Trade ; and they, on an understanding that the retiring Partner 'would not set 
tip the Trade in the same Street, or its vicinity, awarded 500 /. as the Share of 
the retiring Partner for the Good-will, which was paid; but no mention xdos 
made in the Award as to the retiring Partner not carrying on the Trade in the 
same Street or its vicinity. Afterwards, he having set up the Trade in the 
same Street, a Decree made, on Parol Evidence of the understanding on which 
the Award was made, enjoining him, onlfhe ground of Fraud, from carrying 
on the same Trade in the same Street f or its vicinity. 
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to continue together as Co-partners for any further 
term ; but that they had not fuUy agreed which of 
them should remain in the occupation of the Pre- 
mises in which the said Trade had hitherto been 
carried on, upon what terms, or for what consideration 
either, and which of them, the said late Co-partners 
should retire from the said Concern;" and further re- 
citing *' there were debts and engagements then out- 
standing to a very considerable amount, to which the 
said Co-partners were jointly liable; and they were 
jointly entitled to Real and Personal Estate more than 
sufficient to meet or satisfy all such engagements ; but 
that for the reasons therein mentioned it had been 
considered advisable that one of the said late Co-part- 
ners only should have the exclusive superintendance 
and administration of the Assets and Funds of the said 
late Co-paxtners, until the debts and engagements were 
finally liquidated, or until the Arbitrators hereinafter 
named and appointed should have made their Award 
between the Parties, upon giving security to the other 
of the said late Co-partners for the due application of 
such Assets and Funds ;" and further reciting *' that 
it had been agreed between them the said late Co- 
partners, that it should be referred to the Arbitrators 
thereinafter named, to award and determine, as well 
which of the said Co-partners should have the super- 
intendance and administration of the said Assets and 
Funds ; and also what security such Co-partner should 
give and execute to the other for the due application of 
such Assets and Funds ; and also in what manner the 
dissolution of the said late Co-partnership should be 
publicly announced, and which of the said late Co- 
partners should continue and remain in the possession 
and occupation of the Premises, Stock in Trade^ Effects 
and Business, and upon what terms, and whether he 
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I817. should give any and what security ; and also to cause a 

"^ ' raluation of the said Real and Personal Estate, and 

Harrison direct what Conveyances, Releases, and Assurances 

should be made and executed by either of the said Co- ' 
partners to the other, and in what manner the balance 
should be struck between them, and the same paid, and 
what Interest, not exceeding legal Interest, either of the 
said Co-partners should pay or allow the other;'' and 
further reciting, " that it had been agreed between the 
said parties, that all and singular the matters herein and 
hereinbefore mentioned should be referred and sub- 
mitted to the Award, Arbitrament, and final Determi- 
nation of James Millar^ of &c. and Thomas Harris, of 
^.; and of such other person, as they should in writing 
under their hands, to be indorsed upon the said Inden- 
ture, nominate and appoint, before they should begin 
to execute the Trusts and Powers thereby reposed in 
them." The Deed further contained mutual Cove- 
nants between the Partners to fulfil the Award, pro- 
vided the Arbitrators should make their Award in writ- 
ing, of and concerning the temporary managements and 
directions of the Assets and Funds of the Co-partner- 
ship, and of the security to be given within fire days 
after the date of the Deed, and so as they should make 
their final and general Award concerning all the other 
matters and concerns of the Co-partnership, on (nt before 
the 2gth of September then next ; and it was agreed 
that the Submission to the Award should be made a 
Rule of Court. 

Millar and Harris, on the 28th September 1813, 
made their Award, whereby they awarded that th« 
whole of the Cash and Book Debts of the Co-partner- 
ship should be vested in the Plaintiff*, and that he 
should be authorized to collect in the outstanding 
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Debts, and pay all the Claims upon the Co-partnership ; 
and afler reciting that there appeared to be a balance 
of 3,376/. 4 s. 4d. in favour of the Co-partnership, 
which, when equally divided, would make the Sum of 
1,688/. 2 5. 2d. due to each party, they awarded that 
the Complainant should pay the Defendant on account 
of his Share, 1,000/. in Cash within twenty-one days 
from that time, and the remaining Sum of 688/. as, ad. 
by his Promissory Note, at two months, subject to a 
renewal of one half at two Months longer, in case o^ 
need ; and that in consideration of 2,000/. to be paid by 
the Plaintiff, the Defendant should assign over the 
Freehold Premises wherein the Co-partnership Trade 
was carried on, with the House adjoining, and also the 
Leasehold House opposite the same to the Plaintiff, 
with the good Will of the Trade, to the sole use and 
benefit of the Plaintiff; and they awarded that the said 
Sum of 2,000/. sBould be paid to the Defendant by four 
promissory Notes of 500/, each, at three, six, nine, and 
twelve Months, from the date thereof, and that the 
Deeds and Conveyance relating to the Premises should 
be deposited, as therein mentioned, until such four Notes 
were paid, and then to be given to the Plaintiff; and 
they further awarded, that the Rent and Taxes of the 
Premises should be paid, one half by each party, up to 
the 2gth September ; and that the Defendant should be 
at liberty to remain in the House wherein he then re- 
sided, until Christmas then next, without being charged 
any Rent ; and that the Plaintiff should render an ac- 
count of the Book Debts esteemed doubtful, amounting 
to 1,338/. 45. id* every three Months, and pay the 
Defendant one moiety of his receipts on that account. 



1817. 
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The Bill then stated that, a short time previous to 
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Harrison 
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the making the Award, the general substance and effect 
of which had been previously concurred in and agreed 
upon between the Plaintiff and Defendant, Thomms 
Hatris was particularly requested by the Plaintiff and 
James Millar to. confer with the Defendant upon the 
subject of his carrying on business in the neighbour* 
hood, and particularly in Fore Street ; and it was 
suggested, and wished by Millar, the Arbitrator on the 
part ot the Plaintiff, that a restrictive clause on the 
subject should be inserted in the Award ; but the De- 
fendant made some objection thereto, but at the same 
time most solemnly pledged himself, and gave Harris 
an assurance, that he would not set up in the same line 
of business again, either in Fore Street, or its immediate 
vicinity, and that such assurance was reported to the 
Plaintiff/ and Millar ; whereupon the Plaintiff and 
Millar relying upon the promises and assurances of the 
Defendant, and being desirous of winding up the con? 
cem amicably, did not press or insist upon the intro- 
duction of such proposed restrictive clause into the 
Award ; that not only was the Sum of i ,000 /. allowed 
in the account as a specified consideration for the Good* 
will of the Trade, but that the whole of the Contract, 
as well for the Freehold Premises as for the Stock in 
Trade, was essentially founded upon the principle and 
idea that the Plaintiff was to be left in^e undisturbed 
possession of the Trade, without the molestation of the 
Defendant by his setting up the same Trade or Busings 
in the said Street or its vicinity, the Good-will of the 
iVade principally consisting of Retail in an open Shop 
in a populous neighbourhood. The Bill then charged, 
that the Defendant, in direct violation of the said Con- 
tract, and the understanding between him 'and the 
Plaintiff at the time of entering into such Contract' 
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lately purchased and fitted up certain PremiscB in Fore 
Street, BXid situated within sixteen doors of the Plaintiff, 
wherein he has opened a Shop with a new Stock, and 
commenced business as a Cheesemonger, whereby the 
Plaintiff's business has already, and is likely hereafter 
to be, materially injured and affected. The Bill then 
stated, that the whole of the Monies awarded had been 
paid to the Defendant, and Prayed, an Injunction to 
restrain the Defendant from carrying on the said 
business of a Cheesemongsr in the said House in 
Fore Street, or any where else in the immediate vicinity 
thereof; and also from permitting any other person or 
persons to carry on the same business for him, or on 
his Account, in the said Street or its vicinity, or from 
selling or disposing of the said Premises to any other 
person for the purpose of carrying on the same or the 
like Trade. 

The Defendant, by his Answer, admitted the Co- 
partnership, the Articles of Agreement, and the Award, 
and admitted, '* that it was suggested by Millar, that a 
restrictive Clause should be inserted in the Award to 
prevent the Defendant carrying on the business of a 
Cheesemonger either in Fore Street, or the neighbour- 
hood thereof; but that, to the best of his recollection 
and beUef, he never pledged himself, or gave the Plain- 
tiff, or Millar or Harris, such or any such Assurance 
as in the Bill alleged ; and that if any such restrictive 
Clause had been introduced into the Award, the same, 
or so far as related to such Clause, woidd have been 
bad, and not binding." The Defendant further ad- 
mitted to \}% true he had taken a house as stated in the 
Bill, and that he himself daily attended, and is usually 
seen in such Shop, which is an open Shop, and that he 
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i 
uses his best endeavours to procure customers and in- 
crease his business ; and has no doubt that persons who 
purchase Cheese of him would purchase Cheese of the 
Plaintiff, if Defendant had not set up the Business; 
and that the Business is materially detrimental to the 
Plaintiff, and may hereafter be still more so; and 
further stated, " he denies that he ever contracted or 
agreed, or promised he would not set up business again 
in Fore Street, or the vicinity thereof, as a Cheese- 
monger." 

Exceptions were taken to the Answer of the Defen- 
dant, and he; put in a further Answer, in which he 
denied, ** that he ever solemnly, or in any manner, 
pledged himself, or gave the said ITiomas Harris an 
assurance to the purport or effect in the said Bill, in 
that behalf, mentioned, or any other assurance or pledge 
respecting the not carrying on the said business, as by 
the Bill alleged :"....'* that he never did or would 
consent to be precluded from carrying on the business 
of a Cheesemonger, in the vicinity of Fore Street, or 
even in Fore Street itself ; and that he doth not believe 
it to be true, that the Sum of 1,000/. in the Bill men- 
tioned, was allowed in the account as a specific Con- 
sideration for the Good-will of the Trade, or that the 
whole of the Contract for the Stock in trade was 
essentially, or in any degree, founded upon the prin- 
ciple or idea that the Plaintiff was to be left in the 
undisturbed possession of the said Co-partnership trade 
or business, without the molestation of the Defendant* 
by his setting up the same trade or business of a Cheese- 
monger in Fore Street, or even its vicinity ; and denied, 
" that to his knowledge and belief, the Sum of 
1,688/. 2.8. 2d. or the Sum of 2,000/. by the sw4 
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Award directed to be paid by the Plaintiff, was in any }Bi7. 

manner for the Good-will of the said Trade or Business, ' "" ' 

or that the Good-will of the said Trade or Business Hakrisom 

formed any part of, or was included, or considered as 

included, in the Consideration for which the Defendant 

was to pay the Money which he was ordered to pay, 

or any part of such Money, or that the Money which 

was to be paid by the Plaintiff, or any part of such 

Money, was regulated or fixed upon any principle, 

understanding, or idea that the Plaintiff was to have 

the sole and exclusive enjoyment of all the benefit 

arising irom the situation of the Premises, and of the 

Defendant's not again engaging in or carrying on the 

same line of business, even in the same street or its 

vicinity, or that the Defendant ever knew or understood 

that such as in the said Bill in that behalf mentioned, 

was the principle or idea upon which the Money to be 

pud by the Plaintiff, as by the said Bill, in that behalf 

alleged, was regulated or fixed; but on the contrary 

thereof, he. Defendant, always considered that he was 

to be at full liberty, and not to be restricted from 

setting up the business of a Cheesemonger in Fore 

Street, or wherever else he might think fit." 

The Plaintiff examined the Arbitrators, Harris and 
Millar, Harris, by his Deposition, stated, " that dis- 
cussions took place between the Plaintiff and Defen- 
dant, and the Arbitrators, previous to their Award 
relative to the exclusion of the Defendant, or prevent 
ing him firom carrying on the business of a Cheese- 
monger in Fore Street; and that at a Meeting, on 
the 27th September 1813, held at the house of the 
Plaintiff, between the Plaintiff and Defendant, Millar 
proposed that the Defendant should not set up or carry 

VoL.n. P 
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on the trade or business of a Cheesemonger in Fare 
Street, or in the neighbourhood thereof; and that the 
Defendant should or was to receive a Compensa- 
tion from the Plaintiff for the Good-will of th«r 
said Co-partnership Trade, or in other words, in 
effect for his the said Defendant's not so setting up 
or carrying on the said Trade or Business in or in the 
neighbourhood of Fore Street aforesaid : — ^That the Plain- 
tiff and Defendant then did, in the presence of the 
Deponent and Millar, calculate the value of the Free- 
hold and Leasehold Estates belonging to the Partner- 
ship, and of the Horses, Carts, Chaise, and all the 
Utensils and Fixtures belonging to the Partnership, and 
of the Good-will of the Trade, to the Partner continuing 
to carry dn the business, which together amounted to 
the Sum of upwards of 4,000/. but which, with the 
privity and consent of the Plaintiff and Defendant, wts 
settled or agreed to be considered as 4,000/. which said 
Sum was, as Deponent then understood, and now verily 
believes, calculated and made out in the foUowing 
manner ; that is to say. Freehold and Leaseholds 2,50a/.; 
Horses, Carts, Chaise, and all Utensils and Fixtures in 
Trade, 500/.-, and the Good-will of the Partnership 
Trade, iooq/.; and it was agreed that a moiety of 
these several Sums should be paid by the Plaintiff 
to the Defendant : — That on Millar^s drawing up the 
Account, and therein introducing, '' with the Good-will 
of the Trade," Millar observed, he did not kmyw 
whether such words were or were not strong enough to 
embrace and convey the true meaning of the Parties 
interested in the Award relative to the Defendant's not 
setting up or carrying on the trade of a Cheesemonger 
in Fore Street, or in the neighbourhood thereof, so as 
to injure the Plaintiff. Upon whioh he. Deponent, 
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took the intended Award aside, and desired the Defen- 
dant to read the same, and particularly to observe or 
mark the wording thereof, and particularly the said 
words, " with the Good-will of the Trade;" and De- 
fendant perused it, and expressed himself satisfied 
therewith. ' 

The Deposition further stated, that at a Meeting 
of the Parties on the 28th September 1813, and imme- 
diately preceding the signature of the Award, Millar 
observed to the Plaintiff and Defendant, ** Now mind, 
it is understood that Mr. G^r^f/^^r, meaning the Defend- 
ant, is not to set up or carry on the business of a 
Cheesemonger within a few doors of or near the said 
Premises, so as to injure the Plaintiff;" to which there 
was not any reply made by any person : — ^That it was 
clearly understood and agreed, between Deponent and 
Millar, that the Defendant was to be excluded from 
the said Partnership Trade, and prevented from carry- 
ing on the Business of a Cheesemonger in Fore Street, 
or in the vicinity : That Deponent and Millar did by 
their Award, allow the Defendant the Sum of 2,000/. 
for his Interest or Half Share in the Freehold and 
Leasehold Property belonging to the Partnership, for 
his Half Share in the Horses, Carts, Chaise, and the 
Utensils and Fixtures in and belonging to the Part- 
nership, and his Half Share or moiety of the Good- 
will of the Trade ; that is, as a Compensation to the 
Defendant for leaving the said Trade or Business to be 
carried on by the Plaintiff, to and for his own use and 
benefit ; and for him, the Defendant, not to set up and 
carry on the Trade or Business of a Cheesemonger in 
Fore Street aforesaid, or in the neighbourhood thereof.'* 

The Deposition of Millar stated, '* that a discussion 
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^^ ^7. did take place between this Deponent and the aforesaid 

!niom€75 Harris, as such Arbitrators as aforesaid, in the 
presence of the said Complainant, previous to the time 
GiiRDXER. of this Deponent and the said Thomas Harris making 

their Award relative to the exclusion of the said De- 
fendant, preventing him from carrying on the business 
of a Cheesemonger in Fore Street, in such Pleadings 
likewise mentioned: — That it having been agreed be- 
tween the Plaintiff and Defendant, that the Defendant 
should altogether withdraw himself from the Partner- 
ship which had subsisted between the Plaintiff and 
Defendant as Cheesemongers; and that such Trade 
should be continued by and for the sole use and benefit 
of the Plaintiff; this Deponent and the said Thomas 
Harris, as such Arbitrators as aforesaid, did, in the 
evening of the 28th day of September 1813, set about 
making their Award as to the terms and conditions on 
which the said Dissolution of Partnership was to take 
place: — That he, this Deiponent, commenced the draw- 
ing out or preparing the said Award ; and as soon as 
this Deponent had written down to that part* thereof 
which related to the Defendant assigning over (amongst 
other things), to the Plaintiff, the Good-will of the 
Trade, for the sole use and benefit of the Plaintiff, the 
said Thomas Harris, as the Arbitrator appointed by and 
on the behalf of the Defendant, observed to the De- 
ponent, in the presence of the Plaintiff, that the said 
Thomas Harris did not know whether the said De&nd- 
jant would submit or agree to be limited or restricted 
from carrying on Business in Fore Street, or the imme- 
diate neighbourhood thereof; whereupon this Depo- 
nent then stated to the said Thomas Harris, that he. 
Deponent, and said Tfiomas Harris, having, as such 
Arbitrators, allowed 1000/. for the Good-will of the 
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said Partnership Trade, it was indispensably necessary 
to ascertain whether the Defendant thought himself at 
liberty to set up or carry on the Trade of a Cheiese^ 
monger in the immediate neighbourhood of the said: 
Partnership House of Business ; for if the Defendant 
did, that he. Deponent, should insist upon striking out 
the Sum of 500/. allowed to the Defendant in the afore- 
said Award, as a Compensation for Defendant's share 
or Half Part of the value of the Good-will of tIA said 
Partnership Trade : — ^That the said 2%nna$ Harris then 
said, that he would go and consult the said -Defendant 
upon that point : — [That Thomas Harris soon afterwards 
returned, and said, that he had consulted the Defendant 
on such point; and that the Plaintiff and this Depo- 
nent might rely upon it, that the Defendant would not 
ever set' up m the said « Trade of a Cheesemonger in 
Fore Street aforestdd, or the immediate Neighbourhood 
thereof; and that the Defendant had said, he thought 
he should take a house in Newgate-street or Holbom :] (iz) 
And Deponent thereupon asked the Plaintiff, in the 
presence and hearing of said Thomas Harris, whether 
the said Defendant's word might be taken or relied on 
in that respect ; to which the Plaintiff replied,, he 
thought it might; or the said Thomas Harris, this 
Deponent, and the Plaintiff did, on the occasion afore- 
said, express themselves to each other to such or the 
like effect : — That it was then fully agreed between this 
Deponent and said Thomas Harris, as such Arbitrators 
as aforesaid, that the said Sum of 1000 /. should remain 
as the value of the Good-wttl of the said Partnership - 
Trade ; and this Deponent verily beUeves, that the said^ 

(a) This passage in the De- rejected as hearsay Evide«ce, 
position was objected to, and See post. 
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Defendant has accordingly received the said Sam of 
600 /. of and from the Plaintiff, as his the said Defen- 
dant's portion or shai-e of the Good-will of the Partner- 
ship Trade." 

On his Cross Examination, Thomas Harris deposed 
that the Defendant did, previously to the making of the 
said Award, tell the Deponent, that he objected to any 
clause being introduced into the Award, to restrain or 
prevent him from carrying on the Business of a Cheese- 
monger in Fore Street, or elsewhere, or to that effect ; 
but that at other times the Defendant appeared to 
Deponent to be quite indifferent as to the matter. 

Sir Samuel Romilly, Mr. Fonblanqtte, and Mr. 
Wingfield, for the Plaintiff:— 

A Sum of 500/. has been received by the Defendant 
for the Good-will of the Trade, and it was clearly 
understood, that the Defendant was not to set up the 
Trade in Fore Street, or its vicinity ; but the Defendant 
has set up the same Trade, sixteen doors off; and, as 
he admits in his Answer, it is greatly detrimental to the 
Plaintiff; it is a Case, therefore, for an Injunction, as 
prayed by the Bill. The Defendant suffers the Arbi- 
trators to make their Award in terms, as they supposed, 
sufficient to prevent him carrying on the Trade in 
Fore Street and its vicinity ; and then, having received 
the Consideration for the Good-will^ he turns round 
and says, the Award does not in terms prevent him 
carrying on the Trade in the Street. It is a Fhind 
upon the Plaintiff, who, from the solemn pmmise of 
the Defendant, that he would not so carry on the Trade, 
did not insist on stronger words being used in the 
Award. It is like the case of one on his death-bed 
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expressing a desire to give a Legacy, and the Residuary 
Devisee telling him it is unnecessary to be at that 
trouble^ as he will take care it shall be paid. If after- 
wards he refuses to pay it, it is considered as a Fraud 
on his part, and the intended Legatee may enforce 
payment of the Money. 

[Upon Sir Samuel Romilly's proposing to read the- 
Evidence of Harris and Millar, it was objected by the 
Defendant's Counsel, that Parol Evidence could not 
l)e read to add to an Award, as this Bill sought to do ^ 
lor in the Submission or in the Award no mention waft- 
made of any restriction in carrying on the Trade.]* 

The Vice-Chancellor : — 
Let the Evidence be read de bene esse. 

(llie Evidence of Harris and Millar (with an Excep- 
tion as to so much of Millar's Evidence, which was- 
Hearsay, stating merely what Harris was told by the 
Defendant, not in the presence and hearing of the 
Deponent), was read.] 

Mr. Weiherell, and Mr. Lovat, for Defendant : — 

The Prayer of the Bill is singular; not only to re- 
stjrain the Defendant, but to prevent him selling hift 
House to any other person for the purpose of carrying 
on the same or the like trade. No Injunction waa 
apfdied for on the filing of the Bill* Th^ Bill is quite 
novel — it is to etecute an Award, and add terms to it. 
The Award does not say that the Defendant shall not 
carry on the same Business in Fore Street, or its vici- 
nity. Parol Evidence is not admissible to add to, vary, 
or explain an Agreement. If there was a mistake in 
the Award, a Bill should have been filed, to set it aside 
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on that ground. The Award, it is said, ought to hare 
contained a prohibitory clause ; if that be so, there is 
a mistake in the Award ; but the Award cannot be 
acted upon as a perfect Award, and as if the pro- 
hibition had been contained in it. Neither the Sub- 
mission to the Award, or the Award itself, make 
mention of a prohibition as to carrying on the trade. 
The Arbitrators could not have introduced such a re- 
striction into the Award, it not being authorized by the 
Submission. It was known that the Defendant would 
not submit to such a restriction being introduced into 
the Award. There might have been an expectation, 
that the Defendant would not carry on the Trade 
in the same Street, or its vicinity, but the Court can- 
not found a Decree upon such expectation. What 
is the meaning of vicinity? What boundaries is it 
confined to? All general restraints on trade are bad. 
Money was awarded to the Defendant for the Good-will 
of the Business; but the sale of the Good- will of a 
Shop does not prevent the Vendor setting up the same 
business in the same Street, where the Shop is. In 
Shackle v. Baker (Jb), Lord Eldon says, *' If a man sell 
the Good-will of a Trade, the Vendor will be at liberty 
to set up the same trade in any other situation.'' In 
Crutwell V. Lye (c), his Lordship expresses a similar 
opinion. Suppose this to be a Case in which Parol 
Evidence is admissible, what is the amount of the 
Parol Evidence ? MiUar*s Deposition does not show 
that the Defendant ever agreed or promised that he 
would not carry on the Trade in Fore Street or its 
vicinity. As to' what he heard from Harris, that has 
been rejected by your Honor, as Hearsay Evidence. 
There is nothing, therefore, in his Evidence. How 
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then does it stand on the Evidence of Harris, the ^gj.^ 

Plaintiff's Arbitrator? He does not show it was the ^^ v ' 

clear understanding of the Parties that there should Harbison 
be a restriction, or 'any undertaking on the part of the 
Defendant not to carry on the business. Besides, his 
Evidence is met by the strong and positive denial of 
the Defendant that such a prohibition was ever agreed 
to, or would have been concurred in. The rule is 
clearly established, that the Evidence of a single Wit- 
ness, not corroborated, is not sufficient against a posi- 
tive Denial by the Answer, Cooke v. Clayworth (d). 
If the Parol Evidence is of no avail, then clearly there 
is no foundation for the Bill; the Submission and Award 
being totally silent as to any restriction on the Defen* 
dant, as to trading. 

Sir S. RomiUy, in Reply : — 
The ground of this Bill is, the Fraud practised by 
the Defendant upon the Plaintiff. If a man, supposing 
he has a Lease, makes improvements, the Owner seeing- 
them, and knowing the misconception, he will be bound 
to grant a Lease (e). Here the Defendant knew, it was 
supposed, he would not carry on the Trade in the same 
Street ^ and it is fraudulent to set up this Shop, which 
he admits is injurious to the Plaintiff. I do not dispute 
the Cases determined on the sale of a Good-will; but 
here the Defendant, at the time he is selling the Trade, 
and upon a confidence that he will not carry on the 
Trade in the Street, is meditating a Fraud. Strictly 
speaking, this is not an Award, but merely ascertaining 
the Value of the Qood-will, &c. In Shackle v. Baker, 
the restriction was against trading in London, Middlesex , 
or Westminster \ that was too general ; but this is only 

(d) 18 Ves. 19. (e) See oa this subject Pil- 

ling V, Annitsge, 112 Vet. 78. 
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a restraint of trading in a particular Street or its vicinity. 
What is the exact Boundary prescribed by the word 
UARaisoK Yicimty, may be doubtful ; but there can be no doubt 

that a Trade in the next Street would be in the vicinity. 
That word is as explicit as the word Omamoital, used 
in Injunctions to prevent the cutting of Timber. In 
Shackk v. Baker, the Lord Chancellor says, the Sale 
of a Good-will of a House does not prevent the setting 
the setting up the same Trade ** in any other iUuation.** 
Now this Trade is set up in the same, not in another, 
situation. An Injunction could not have been obtained 
on the filing of the Bill, because the only relief sought 
by tha Bill is an Injunction^ 

Then as to the Evidence, it is clearly admissible to 
prove the deception practised on the Plaintiff; and the 
Evidence greatly preponderates in point of credibiUty, 
over the Denial, by the Answer, of the Defendant. 

The Vice-Cbancellor : — 
Tlie Arbitrators were not like Arbitrators in general, 
to decide disputed matters, but to arrange terms, adjust 
accounts, and determine on subjects upon which they 
must first consult the Parties. It was an Arbitration 
of a mixed nature. They did not call in a third person, 
as they might have done. 

This is a Retail Trade, in a populous neighboorhood, 
and the Defendant admits, by his Answer, he has set 
np the same trade sixteen doors from the PhintifiTIs 
Shop, and that it is injurious to his Trade; and insists 
he has a right so to do : positively denying he agreed 
to iemy restriction as to trading. The ground of the 
Plaintiff's Bill is, that the Defendant held out an ex- 
pectation and prcmitse, that he would not set up the 
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Trade in Fore Street, or die Neighbourkood ; that that 
was the clear understaoding of the Parties and of the 
Arbitrators^ and that on that understanding the Award 
was made, though the Submission and the Award are 
silent as to any restriction on the Defendant's trading. 
From the evidence of Harris, it appears, that in the 
evening of the 27th of September X813, the Plaintiff 
and Defendant arranged and settled the accounts ; and 
it was finally agreed that the Defendant should retire 
from the busix&ess, (a parol Agreement independent of 
the written Instrument) :— That the Plaintiff should r^ 
ceive the Debts, and that m consideration of the Plain* 
tiff paying to the Defendant the Sum of 2fiOoL, the 
Defendant should assign the Freehold and Leasehold 
Property, with the Goodwtt of the Trade, for the sole 
use and benefit of the Plaintiff. At the same Meeting 
it was proposed by MMar, that the Defendant should 
not set up or carry on the Trade in Fore Street, or in 
the Neighbourhood, and the Defendant to have a com* 
pensatioipi for the Good-will of the Trade, or in other 
w(Mrds, as Harris says^ for not setting up or carrying on 
the Trade in, or in the Neighbourhood of Fore Stre^^ 
This Evidence I consider as admissible, because it 
shows the foundation on which the Award was made. 
Upon this Agreement and Proposal the Arbitrators 
proceed to calculate the value of the Freehold and 
Leasehold Prc^erty, Horses, Utensils, &c. and Good* 
will, calculating the Good-will at 1 coo/., and proceeded 
to draw up their Award accordingly. Millar after* 
wards doubted whether the words " with the Good- 
will of the Trade ^ were sufficient to express the tru^ 
meaning of the Parties as to the Defendant's not carry- 
ing on the Trade in Fore Street, or the Neighbourhood, 
upon whi^h ffarris deimd the Defendant to lopli; ^ 
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the words, and he expressed himself satisfied. The 
Meeting on the 27th was adjourned to the next day, 
when aU the Parties met; and before the Award was 
signed, Millar observed to the Plaintiff and Defendant, 
and to Harris, '* Now irjind, it is understood that Mr. 
Gardner, meaning the Defendant, is not to set up or 
carry on the Business of a Cheesemonger within a few 
doors, or near the said Premises, so as to injure the 
Plaintiff;" to which observation, no reply was made. 
And Harris further says, he and Millar did, in their 
Award, allow the Defendant the Sum of 2000 /. for his 
Interest or Half Share in the Freehold and Leasehold 
Property belonging to the Partnership, and for his 
Half Share of the Horses, &c., and his Half Share or 
moiety of the Good-will of the Trade, that is, as a 
compensation to him, the Defendant, for leaving the 
Trade to be carried on for the sole use of the Plaintiff, 
and for not carrying on the Trade in Fore Street, or in 
the Neighbourhood." Millar, the other Arbitrator says, 
a discussion took place between him and Harris in the 
presence of the Pkdntiff, as to the restriction upon the 
Defendant as to trading ; and that when he had pro* 
ceeded in drawing up the Award, and to the introduc- 
tion of the words " the Good-will of the Trade for 
the sole use and benefit of the Defendant," Harris 
said, " he did not know whether the Defendant 
would submit or agree to be limited or restricted in 
carrying on Business in Fore Street, or the inmiediate 
Neighbourhood thereof; whereupon he, Millar, ob- 
served, that as he and Harris had allowed 1000/. for 
the Good-wiU of the Partnership Trade, it was indis- 
pensably necessary to ascertain whether ^e Defendant 
thought himself at liberty to set up or carry on the 
Trade of a Cheesemonger in the immediate neighbour- 
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hood of the Partnership House of business ; for if the 
Defendant did» he, Millar, should insist upon striking 
out the Sum of 500/. a&owed to the Defendant for 
his Share of the Good-will of the Trade. Upon which 
Harris said, he would go and consult the Defendant 
upon that point; and he then states what Harris said 
when he returned from the Defendant ; but as Harris 
was the best Evidence as to what, was said by the 
Defendant, I did not think that what Millar heard 
from Harris ought to be received in Evidence. Harris 
further says, on his Cross Examination, that the Defen- 
dant did, previously to the Award, object to any Clause 
being introduced into it to restrain or prevent him from 
carrying on the Business of a Cheesemonger in Fore 
Street, or elsewhere ; but that at other times the De- 
fendant appeared to be quite indifferent as to the 
matter." 
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It is certainly true, that if there be only one Witness, 
and his Evidence is contradicted in positive terms by 
the Answer of the Defendant, and there are no circum- 
stances giving superior weight to the testimony of the 
Witness, no Decree can be made on such Evidence. 
Lord Eldon says, in Evans v. Bicknell {e), *' A De- 
fendant in this Court has the protection arising from 
Iiis own conscience in a degree in which the Law does 
not affect to give him protection; if he positively, 
plainly, and precisely, denies the assertion, and one 
Witness only proves it as positively, clearly^ and pre- 
cisely, as it is denied, and there is no circumstance 
attaching credit to the assertion overbalancing the 
credit due to the denial, «s a positive denial, a Court 
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of Equity will not act upon the testimony of that 
Witness." Taking this to be the Rule, let us see how 
this Case stands. A serious Charge is made by this 
Bill against the Defendant, not only of a Breach of 
Faith, but of Fraud, by receiving Money not to do 
that, which he afterwards does. He was therefore 
called upon to answer whether he did not hold out 
inducements to make the Plaintiff and the Arbitrators 
beUeve that he did not intend to carry on the Trade in 
Fore Street, or its Neighbourhood. That the subject 
was started on the 27th, is clear from Harris's Evidence^ 
and the Defendant, in his first Answer, admits that the 
general substance and terms of the Award were pre- 
viously agreed upon between the PlaintiiT and Defen- 
dant, and says, " it may, for any thing this Defendant 
knows to the contrary, also be true that the said Thomas 
Harris was positively requested by the Plaintiff and 
Millar to confer with the Defendant upon the subject 
of the Defendant carrying on Business in Fore Street, 
and the immediate vicinityy as a Cheesemonger. He 
then states, ** he positively objected to any Clause 
being inserted in the Award which could have the effect 
of preventing him carrying on the Business of a Chee9e- 
monger either in Fore Street, or in the Neighbouihood 
thereof.'' But that was not to the point. Did he give 
the Parties any reason to bdieve he would not cany oa 
the Trade in Fore Street, or its neighbourhood ? Thajt 
was the material point as to which he should have 
answered. As to this, he says, that '' to the best of 
his recollection and belief, he never pledged himself, or 
gave the said Complainant, or the said James Millar, 
or Thomas Harris, such or any assurance as in the said 
Bill in that behalf alleged." It is very extraordinary 
that in this part of the Answer he can only speak but 
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to his belief oa so important a particular, aft to which 
his attenticm had been so strongly drawn. It is tnfe, 
that in a subsequent part of his first Answer, ** he 
denies he erer contracted, or agreed, or promised he 
would not set up Business again in Fore Street, or its 
vicinity, as a Cheesemonger." The Answer does not, 
I think, when the whole of it is considered, amount 
to that clear denial, in opposition to the testimony 
of the Witness, which Lord Eldon requires, to render 
the Evidence of one Witness of no avail. 

Taking, however, both the Answers of the Defendant 
to be a clear denial of the facts sworn to by the Witness, 
let us then consider what is the effect of the Sale of the 
" Good-will"' of the Shop, which it Was clear was valued 
at looo/. What is the '' Oood-wiir' of a Retail Shop 
in a populous neighbourhood ? ** 6ood-wiU,'' is defined 
by Lord EUon to be '' the probability that the old 
Customers will resort to the old Place (/).". A person^ 
not a Lawyer, would not imagine that when the Good- 
will and Tnide of a Retail Shop were sold, the Vendor, 
might the next day set up a Shop within a few doors, 
and draw off all the Customers. The Good-will of such 
a Shop, in good faith and honest understanding, must 
mean, all the benefit of the Trade, and not mer^y a benefit 
of which the Vendor might the next day deprive the 
Vendee. The authorities however, are strong to show 
that the Sale of a Good-wiU does not import restraintt 
and that a person selling the Good-will of a Business, for 
however large a consideration, is not prevented setting 
up the Trade. In Shackle v. Baker (g), it was held that 
the sale of a Good-^unll leaves the Vendor at Uberty to 
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set up the same Trade in any other situation. But 
tere the Trade is carried on in the same situation. That 
Case is somewhat similar to the present. There^ upon 
an Agreement to sell the Good-will of the Trade, the 
Plaintiff proposed that a Covenant should be entered 
into, that the Defendant and his Wife should not carry 
on, or use, or permit any other person to carry on or 
use the Trade in Middlesex , London^ or ^Westminster \ 
but that Covenant was objected to by the Defendant 
as an impeachment of his honour, and was waved 
upon the undertaking of the Defendant and his Wife 
not so to use the Trade. Afterwards the Sister, at the 
instance of the Defendant and his Wife, set up the 
Trade in the neighbourhood, and took some of the 
Customers of the Plaintiff. The Defendant brought 
his Action at Law for the Money agreed to be given 
for the Good-will. The Plaintiffs thereupon filed their 
Bill for an Injunction to stay the Proceedings at Law, 
and on the filing of the Bill, moved for an Injunction, 
but the Chancellor refused it, giving the Plaintiff leave 
^o move again when the Answer was put in ; observ- 
ing, " Considering the Covenant which this Plaintiff 
proposed to have, as having been kept out by bad faith, 
yet if I now enjoin before Answer, or any default of 
appearance, I must give the same effect to the Agree- 
ment as I should give at the hearing, if the Covenant 
had been contained in it, upon the ground of Fraud.'' 
In Cruttwell v. Lye (h), Lord Eldon says, ** with regard 
to conduct, a man might stand by and give encourage- 
ment, generating a confidence that he would not engage 
in such a Trade, inducing others to involve themselves ; 
on the ground of which conduct this Court might 
interpose." 

W 17 Ves. 385. 
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The ground on which I decide this Case, is, upon the 
good faith and understanding when this Money was 
awarded to the Defendant for the Good-will, that he 
would not carry on the Trade in Fore Street, or its 
vicinity, which good faith and understanding was the 
occasion that the Award was silent on the subject. It 
is clear such an understanding did exist. 
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It is positively proved by Harris, that before the 
Award was signed, and when all the Parties were pre- 
sent, the Plaintiff, the Defendant, and the other Arbi- 
trator, that Harris made this Declaration, " Now mind, 
it is understood that Mr. Gardner (the Defendant), is 

■ 

not to set up or carry on the business of a Cheese- 
monger within a few doors, or near the said Premises, 
so as to injure the Plaintiff;'' to which no reply was 
made. If the Defendant intended to reserve a liberty 
to carry oh the trade near the Premises, why did he 
hot object to this Declaration by Harris 1 The Evi- 
dence of both the Witnesses, Harris and Millar, proves 
that such was the understanding of all the Parties. The 
Declaration of Harris, and the silence of the Defendant, 
when it was made, is not denied by the Answer. 

tt is said this is a novel Bill, it being to carry an 
Award into execution, with an addition by parol 
Evidence. It is not so. It is a Bill for an Injunction 
oh the ground of Fraud, by receiving 500 /. for not 
doing, what he afterwards does do ; and resembles the 
Case put in the Argument, of a Testator intending to 
give a Legacy, which the residuary Legatee says is 
unnecessary, as he will pay it. When in such Case a 
Bill is filed for the Money so intended to have been 
given as a Legacy, it is not a Bill to cany the Will 

Vol. IL Q 
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into execution with an addition furnished by parol 
Evidence, but it is a relief sought in respect of the 
Fraud upon the intended Legatee. 

Suppose there was no dispute as to the facts stated 
in the Bill, but that they were admitted, it is clear the 
Court would relieve. Then, how is the fact? The 
Answer says, there was no such Agreement not to Trade, 
but that is clearly contradicted by the Witnesses. Sup- 
pose only the Evidence of one Witness, Harris, could 
be read, still, under the circumstances, more credit I 
think is to be given to his testimony than to the con- 
tradiction of it in the Answer; all the circumstances 
afford strong grounds for believing his testimony. I 
must believe what Harris says. The Defendant is 
interested; the Witness is disinterested and impartial, 
with nothing to bias him. It never could have been 
the intention that the Plaintiff should pay 500 /. for 
nothing. The Arbitrators had no idea that the Defen- 
dant was to be allowed to carry on the Trade in Fore 
Street. Their award was made upon an understanding 
that it should not be so carried on. The Defendant's 
memory must be impaired, or affected, by his Interest. 
If it were left to a Jury to decide which was most 
entitled to credit, the Witness Harris, or the Defen- 
dant's Answer, no Jury, I think, would decide in favour 
of the latter. 

In a Case, however, of so much importance to tiie 
Parties, I will not preclude the Defendant finom having 
an Issue, if he chooses. An Issue has been directed in 
some cases where an Answer is opposed to the testimony 
of a single Witness ; but the defendant must take th« 
Ittue at the peril of Costs. The Issue must be. Whether 
at or b^re the time of the Award, it was or was not 
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liioinised, or agreed, or understood, that the Drfendant 
should not carry on the Trade in Fare Street^ or its 
vicinity ? 

Mr. Hart : — 
We will take a day or two, if your Hoinor pleases, 
to consider whether we shall take an Issue. 
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MANN V. COPLAND. 

Thomas Robertson, by his wm, 7th of u^a^mrdu 

May 1812, amongst other Bequests, bequeathed as ^z-^;^ ^j^ 
follows : — " To Richard Mann, my Servant, I bequeath Legacy decree^, 
an Annuity of lo/. per Annum, during his natural life ; though the Fund 
to be paid out of the Rents arising from an Estate o{ 9i outof which it 
House situated in Ck>lmer Lane, in the Parish of "^ ^•''^^'^.^ '^ 

, in the County of Devon, should he be in my ^P^'^J 
service at the time of my decease. There being a Deed 
eiisting between me and my Brother, whereby I gave 
up all Right and Title to my Interest in the House 
aforesaid, which I have requested him by letter to 
cancel. These deeds are now in the possession of 
William Jacobson, Esq. Attorney at Law, Plymouth^ in . 
the County of Denoru It is my desire, provided the 
said Deeds wre not cancelledi that the Sum of 200 A 
shall be secured from the Sum of 2,000/. Five per 
Cents. Navy, in Trust, for the said Richard Mann, during 
his Lifcu I also give the said Richard Mann all my 
Clothes and Linen; and I constitute and ei^fcmtJohfh 
Copland, See. Executors of my Will/' 
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The Will was not executed and attested so as to 
charge or affect Real Estates. 

^ The Testator died, 8th May 1812. 

Copland alone proved the Will. 

The Plaintiff continued in the service of the Testator 
until his death ; and by his Bill, insisted that he was 
entitled to the Annuity of 10/.; to have' 200/. Navy 
Five per Cents, set apart to secure the same ; and that 
if the Testator had no Navy Five per Cents, at the 
time of his death, that the Defendant ought to pur- 
chase 200/. in the said Annuities, for the purpose of 
answering and securing the Plaintiff's Annnity. And 
the Prayer of the Bill was accordingly. 

The Defendant by his Answer stated, that the House 
in the Will mentioned, was a certain Freehold House, 
to which the Testator and his Brother were entitled a& 
Tenants in Common, and that the Deeds mentioned in 
the Testator's Will, were Deeds by which the Testator 
agreed to give up his right to his Brother, in consi- 
deration of an Annuity; and that some differences 
arising as to the operation of the Deed, it was agreed 
to rescind the same ; and the Deed being in the hands 
of Jacobson, an attorney, the Testator wrote to his 
Brother the letter in the Will mentioned, and that the 
latter went to Jacobson, and desired him to cancel the 
Deed ; and that the Testator received a moiety of the 
Rent of the House from that period, up to his death : — 
That the Testator' had not at his death any Navy Five 
per Cents, and submitted the Plluntiff was not entitled 
to the Legacy. 
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Mr.' Fonblanque, and Mr. Parker, for the Plain- 
tifl:— 
The first object of the Testator was to make the 
Rents and Profits of the House liable to the payment 
of the Annuity; but that object has failed, the Will 
not being executed so as to effectuate a charge upon 
the Freehold Estate. But the Legacy does not there- 
fore fail ; for in fact, the Deeds mentioned in the Will 
were not cancelled. Though the Testator had no Navy 
Five per Cents, at his death ; yet .as this is not a specific 
Legacy, 200/. Navy Five per Cents, must be purchased' 
as a Security for the payment of the Annuity. In 
Ashton T. Ashton (a). Lord Talbot says, '* had the 
Testator when he made his Will, had no Stock at all, 
the whole might have been to be made good out of 
the rest of the Personal Estate '\(fi). 
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Mr. Bickersteth, for the Defendant : — 
The condition on which the Personal Estate was 
to be charged, was, if the Deeds relating to the House 
were not cancelled. It should be shown whether the 
Deeds were or were not cancelled; but nothing is 
stated as to that fact, either in the Bill or the Answer. 
There is no Case like this, in which, where a Legacy 
of Stock is given out of a larger Sum of Stock, and 
there is no such Stock standing in the Testator's name, 
that an Executor has been decreed to buy so much 
Stock as will answer the Legacy. 

Mr. Fonblanque, in Reply : — 
If they meant to insist that the Personal Estate wan 
BOt liable to make good this Legacy, they should hay« 



(fl) 3 P. Wms. 383, S. C. MSS. 

Q3 



W lb. p. 386. 
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shown that the Deeds were not cano^Ued. The inten* 
tion is clear that the Legatee was to have hifr Legacy $ 
and though there were no Navy live per Cent. An- 
nuities standing in the Testator's name at his death, the 
Legacy does not fiBiil. 



The Vice-Chancellor : — 
I think upon this Will the Claimant is entitled to 
the Legacy, The intention is clearly marked to gire 
him a Legacy of lo/. a, year during his life, if he was 
in the Testator's service at the time of his death. That 
he was in his service at the time of the Testator^s 
death, is admitted. He gives him all his Clothes and 
Linen. The Testator first gives the Annuity of lo/, 
and then proceeds to say out of what it is to be paid ; 
first, the Real Estate, if it exists, and next, the 5 /• per 
Cents.; but the Legacy may stand, though the Fund 
out of which it is directed to be paid does not exist. 
The Legacy is not so specific and so connected with the 
Fund as to fail if there is no such Fund, it appearing 
there was a fixed, independent, separate, distinct, intent 
to give the Legacy; the particular property out of 
which it was to be paid being a secondary thought. 

It is singular that it was not stated in the Bill, 
whether or not the Deed was cancelled, ^ It is clear 
the Deed was executed; and if it was not cancelled, 
it rather lies upon the Defendant to show that. At 
the time of the Will the Testator had no Navy, 
Five per Cents.; and, therefore, Uie Legacy cannot 
be considered as a specific Legacy oat of such 
Five per Cents. A specific Legacy cannot be given 
out of what does not exist. It is evidetkt, however 
nonsensically expressed, that he meant to give 200/, 
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^out of his PeTBonal Estate, to be set apart as a FiinA 
for the payment of this Legacy. In the absence of 
Authorities to the contrary, I think there must be 
considered a positive intent to give this Legacy; and 
though the mode by which the payment was to be 
secured, fails, he is yet entitled to have it made good 
out of the Personal Estate. 
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Original BiU, Between THOMAS BINKS, Plaintiff; 

and ^ 

.The Right Honourable MORRIS Lold ROKEBY. 

FREDERICK TURNER, and PHILIP MAC 

FARLAN . . - - • Defendants- 

Supplemental Bill, Between RICHARD BINKS 

and others, .... - Plaintiffs, 

and 
MORRIS Lord ROKEBY, THOMAS BINKS, and 
ANN his Wife, FREDERICK TURNER, and 
PHILIP MACFARLAN - - Defendants. 13th June, and 

i6tb July. 

A DECREE had been made in the first-mentioned Mortgage Debt^ 
Cause for the Sale of certain Estates. Richard Carter ^^^ Premises 
was the Purchaser, and the Report of his Purchase was ^reassigned by 
confirmed. The Purchaser paid his Purchase Money ^ st tk 
into Court, and obtained a reference as to the Title, power to sue and 
fie objected to the Title, but the Master, to whom gij,e acquit- 

iances, and all 
the same Powers as the Mortgagee had. The mortgaged Estate nas sold 
under a Decree, and the Purchase Money paid into Court. Held, on an 
exception to the Title, because the scheduled Creditors were not parties to 
the Bills, but only the Trustees; that the Trustees could make a good Con- 
ff^aneS ; and that the exception ought not to have been made to the TitU^ 
but to the Conteyance. 

Q 4 



V, 

Lord RoKiBT 
and others. 
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I 

i8l7. ^^^ cousideration of the objections was referred, r0« 

^ ' ported, a good Title could be made. To this Report 

BiNKs Carter excepted. The Exception was, " For that the 
said Master, by his said Report, hath certified that he 
is of opinion that a good Title can be made by the 
Vendors to the Hereditaments in the said Report men-i 
tioned ; whereas the said Richard Carter is advised that 
the said Master, by his said Report, ought to have 
certified, that he is of opinion that a good Title cannot 
be made by the Vendors to the Hereditaments in the 
said Report mentioned, inasmuch as the Trustees and 
Creditors of the said Thomas Binks, S^c. Parties to the 
Deed of the loth March 1810, stated in the Abstract 
of the Title to the said Hereditaments, are not made 
Parties to the said Suits, or by any means brought be- 
fore this Honourable Court; and it doth not appear 
that they consent to the payment of the Purchase 
Money into the Bank." 

The facts of the Case were these : 

By Indentures of Lease and Release, i gth and 20th 
f December 1804, the Release quadrupartite, between 

Thomas Appleton and Eleanor his Wife, of the first 
part ; the Right Honourable Af . Lord Rokeby, of 
the second part^ George Snowdon, of the third part; 
and G. Fielding and Samuel Girdlestone, of the fourth 
part ; reciting the Contract of Lord Rokeby with J. Ap* 
pleton, for the purchase of the Premises; and that 
Lord Rokeby had paid to J. Appleton 3000/. in part 
of the Purchase Money, and that it had been agreed 
the remaining 3000/. should remain on Mortgage of 
the Premises; it was witnessed, that in consideration 
of the Agreement, and oi* 3000/. paid* to J. Appleton 
\)y Lord Rokeby, J. Appleton, by the direction of 
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lord Rokeby, bargained, &c. to George Snowdon, hui 
Heirs and Assigns, the Premises in question ; to hold 
to him, his Heirs and Assigns, to the use. of Binks 
J. Appkton, his Heirs and Assigns, for looo years, rAn' 
without impeachment of Waste, subject to . a Prp^ ^^ others, 
yiso for Redemption, on payment by Lord Rokeby to 
J. AppUto^ of 3,150/. and Interest in manner therein 
mentioned ; and from and after the expiration of the 
said Term of 1000 years, and subject thereto, to the 
use of said Fielding and Girdlestone, their Heirs and 
Assigns, for ever, and for the uses and purposes thereinr 
after mentioned ; with a Declamtion that Fielding and 
Girdlestone should stand seised of the Inheritance, sub-, 
ject to the Term of 1000 years, upon trust for Lord 
Rokeby, his Heirs and Assigns, and to permit him to 
enjoy the same until default made in payment of the 
3000 Z. as therein mentioned ; and if no default in pay- 
ment, then, upon Trust to convey the Premises to Lord 
Rokeby and his Heirs, or as he or they should direct 
or appoint. 

^ 

By Indentures, 30th April and ist May 1806, be- 
tween G. Fielding and Samuel Girdlestone, of the 
first part ; James Appleton, of the second part ) Lord 
Rokeby, of the tliird part; Thomas Binks, of the 
fourth part; Frederick Turner and Philip Macfarlan 
pf the fifth part; reciting the Indentures of the 19th 
and 20th December 1804; and further reciting, th^re 
was due from Lord Rokeby to said Thomas Binks 
the Sum of 1,597/. ^^^ ^#190/.; and that Lord 
fiokeby had applied to said Thomas Binks to advance 
him 3,145/. to enable him to discharge the Mortgage 
Debt, Int^erest, and Costs due to J. Appleton; and had 
proposed that the payment of those Sums, making to- 
gether 6>932 /. with Interest^ should be secured to said* 
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16] 7. Thomas Binks and his Executors^ by an Assignm^it 

' ^ ' of said mortgaged Premises for the remainder of the 
Binks gj^jj ^Ym of 1000 years, and by a Conveyance of the 
- . „' ^ Fee Simple thereof to said Turner and Macfarldn, in 
Midothens Trust; the Estates m question were accordingly con- 
veyed by Fielding and Girdlesione, at the request and 
, by the direction of J. Appleton and Lord Rokeby, and 
Ht the nomination of T. Binks, to Turner and Macfar-' 
Ian, their Heirs and Assigns, to hold to them, their 
Heirs and Assigns, and to their use, subject to the term 
of 1000 years, and the Trusts in the Deed mentioned. 
And J. Appleton, at the request of Lord Rokeby, bar- 
gained, sold, and assigned, &c. unto said Thomas Binks^ 
his Executors, &c. the Premises in question, to- hold 
to said Thomas Binks for the residue of the term of 
1000 years, discharged from the aforesaid Proviso for 
Redemption, but subject to a Proviso between said 
TTtomas Binks, on the one part, and said Lord Rokeby 
on the other part, that on payment to said J%omas 
Binks, his Executors, See. of 6,932/. with Interest, 
said Thomas Binks should re-convey, 8cc. with a De- 
claration that Turner and Macfarlan, and their Heirs, 
should stand seised of the Premises in case default 
should not be made in payment of said Mortgage 
Money and Interest, in Trust for Lord Rokeby, his 
Heirs and Assigns; but if default should be made, in 
Trust, at the request of said ITiomas Binks, his Execu- 
tors, &c. and without the concurrence of Lord Rokeby, 
his Heirs or Assigns, to sell the said Premises; and that 
the Receipt of the Trustees should be a sufficient Dis- 
charge to the Purchaser, who should not be obUged to 
flee to the application thereof, nor obliged to inqtdre 
itito the necessity of making the Sale ; with a Proviso, 
that tile Trustees should be possessed, 8cc. as well of the 
Monies to arise by the said Sales, as the Rents and 
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Profits of the Estates; upon Tmst, to leimbane them* 1817. 

selves all their Costs, Charges, 8ic.; in the next place to ' 

pay said Thomas Binks, his Executors, &c. in discharge Bihks 

of said Principal Sum and Interest, so far as same .^ J'* * 

would extend; and upon Trust to pay the residue, if • oibers 

lany, unto Lord Rokeby, his Executors, AdmimstratoKS, 

and Assigns. 

By Lease and Release, igth and 20th March 1810, 
the Release being of two parts, between Thomas 
Binks and Ann his Wife, of the first part; and 
Richard Binks, of Hull, Anthony Steel, and William 
Walton, of the other part ; reciting, that said Thomas 
Binks was indebted to sundry persons, mentioned in the 
Scheduie annexed to the Release, in several Sums of 
Money, secured by Mortgage, Bonds, and Judgments, 
and also upon Notes and other simple Contracts ; and 
reciting, that said Thomas Binks was seised of several 
Messuages, &c« in the County of York, therein dt^ 
scribed in Fee .Sim{de, in Possession, &c. and was 
entitled, as Mortgagee in possession of an Estate at 
Hutton Rudby, County of York, for 69932/. and a 
considerable Arrear of Interest for the same; and 
the said Thomas Binks being desirous of making 
provision for the payment of the said several Sums of 
Money due from him on the Mortgages, Bonds, &c» 
which were mentioned in the Schedule annexed to the 
Release, and Interest to become due, and also to other 
Creditors whose D^bts were not scheduled* had pnn 
posed and agreed to convey the several Messuages, &c* 
thereof he was so seised as aforesaid, and also to as<» 
sign and assure 'said 6,g3ft /., and the Premises whoreo^ 
same viras so secured, unto and to the use of sai4 
t&hard Binks, Anthony Steel, and William WaUon, 
t\mx Heirs and Assigns, upon Trust* that they or tha 
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1817. SurviyorTyf them should and did, by and ont of the 

^ ' said 6,932/. and Interest thereof; and by Sale or 
BiNRs Mortgage of said Premises, 8cc. of which he was seised, 

* J' or of a competent part thereof, levy and raise a sufficient 

. , Sum of Money for the purpose aforesaid ; and by and 

out of the Money to arise, pay off and discharge said 
Sums of Money so due from said Thomas Bink$, and 
the Interest to become due : He accordingly conveyed 
an Estate at Bowes, not the Estate in question, upon 
certain Trusts ; and also conveyed to them, their Heirs 
and Assigns, the Estate in question, called 'New Close, 
in Hutton Rudby, York; to hold the same unto said 
Binks, Steel, and Walton, their Executors, &c. for and 
during all the remainder of said term of 1000 years, 
and for and during all other the Estate of said Thomas 
Binhs, his Heirs,* Executors, Sec. therein, upon the 
Trusts mentioned therein, and all and' every said 
6y93^ ^* ^^^ ^^6 Interest thereof, due under the Deeds 
of 30th April and 1st May 1806, and all the Secu- 
rities, &c. ; to hold the same upon Trust, to enforce, 
compel, recover, and obtain^ by all lawful or equi- 
table ways or means as Counsel should advise, the 
payment of the said 6,932/. and Interest, and aU 
and every other Sum and Sums of Money secured 
by, and due or recoverable upon or by virtue of 
said Indentures of Lease and Release of 3otli April 
and 1st May 1806, and all and singular other the Sum 
or Sums of Money thereinbefore mentioned to be 
thereby assigned of and fi-om said Lord Rokeby, his 
Heirs, Executors, 8cc. : and for the better effectuating the 
purposes aforesaid, said Thomas Binks nominated said 
R. Binks, A. Steel and W. Walton, and the Survivors 
and Survivor of them, his Executors, &c. his Attorney 
or Attorneys, &c. in his name, or in the names of the 
9aid R, Binks, A Steel and W. Walton, &c« or other-* 
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wise; but upon the Trusts thereinafter mentioned conr }S\7. 

cerning the same, to ask, demand, sue for, recover and. 



receive the same, of and from all and every person Bimks 
and persons liable and intrusted to pay the same; ^' 

and to give aicquittances, and to make and execute ^"^Rokiby 
any other Release or Discharges for the same, or any 
part thereof; and further to do and execute all other 
acts and things which should be necessary to be done 
in the premises as fully and effectually, to all intents 
and purposes, as he the said Thomas Binks might or 
could have done if personally present; with a Decla^- 
ration that said R. Binks, A. Steel, and W. Walton, and 
the Survivors and Survivor of them, should stand pos-^, 
sessed of and interested in the Monies to arise by 
Sale or Mortgage of such Estates first and secondly 
mentioned, and of said Sum or Sums of Money, and 
Premisies last mentioned, upon Trust, that said R. 
Binks, A. Steel, and W. Walton, See. should by, with, 
and out of the Money by such Sales, &c. in the first 
place, pay the Costs, &c. of the Trustees, and then to 
pay off the Mortgage meptioned in the Schedule ; and 
in, the next place to pay the Judgments, then the 
Bonds, and afterwards the simple Contract Debts men- 
tioned in the Schedule, to the several persons therein 
named, and all other the Creditors of Binks, though 
not mentioned in the Schedule; and to pay the residue, 
after such payments, to said Thomas Binks, his Exe- 

■ 

ctttors, &c. for his own use. 

A Bill was filed, the Original Bill, in this Cause, 
by Thomas Binks, against Lord Rokeby, Turner and 
Macfarlan, to compel payment of th^ Mortgage 
Money due in respect of the Deeds of 30th April 
and 1st May 1806; and by the Decree, 8 th July 
iSii, it was directed, amongst other things, that. 
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1817. ^^ should be referred to the Master, to take an tf(> 
' count of what was due to the Plaintiff, Bmksy foi* 

BiMKs Principal and Interest under the Mortgage Deed; 
J^* and that so much of the Estate and Premises in the 

. , Indenture mentioned, as would be sufficient to raise 

what the Master should so find due to the Plaintiff for 
such Principal and Interest, 8cc. be sold before the 
Master ; and that the Money arising by such Sale be 
paid into the Bank, with the privity of the Accountant 
Geileral of the Court, to the Credit of the Cause, sub* 
ject to the further Oixler of the Court ; and that out of 
the Money to arise by such Sale, when so paid in, what 
the Master should find due to the Plaintiff (Thomas^ 
Minks), for Principal and Interest, be paid to him; 
and in case more Money should be raised by such 
Sale than would be sufficient to answer such payment 
to the Plaintiff, the Surplus to be paid to the Defen- 
dants Turner and Phillips, upon the Trusts of the said 
Indenture of 1st Mdy 1806. By the Master's Report^ 
8th of August 1812, he certified there was due ftom 
Ae Defendant Lord Rokeby,. to the Plaintiff, Thomas 
Binhs, 8,781/. 2s. yd. In pursuance of the Decree 
land Report, the Estate was sold, 12th of November 
1812, and purchased by Mr. Richard Carter, the Ex- 
ceptant, for the Sum of 6,650/. 

Upon this Title being laid by Richard Carter before 
a Conveyancer, he was of opinion that, as by the Deed 
of the 10th March 1810, the Money secured to Thomas 
Sinks, by way of Mortgage, by Lord Rokeby, and also 
the Term of 1000 years, were assigned to jR. Binks and 
others, for the benefit of the Creditors of Thomas Binks, 
the Purchaser could not safely complete his Purchase, 
unless the Trustees and Creditors, parties to such Deed 
of the loth Mareh 1810, were by some means brought 
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before the Court, and oonseoted to the payment of the' 
Purchase Stoney into the Bank. 

* BiKKS 

In consequence of this objection, the Supplemenial • v* 

BM was filed, in which RUhard Binks, Anthony Sied, ^^^ Rokeby 
and WiUiam Walton, the Trustees in the Deed of loth •^ ^^'***"- 
March 1810, were Plaintiffs, and Thomas Binks, and 
jinn his Wife, Lord Rokeby, Frederick Turner, and 
Philip Macfarlan, were made Defendants ; but, to 
avoid expense, the scheduled Creditors of Thomas Binks 
were not made Parties. 

By the Decree on the Supplemental Bill, 1 7th August 
1814, it was ordered, that tl)e former Decree and Or- 
ders be carried on and prosecuted between the present 
Parties, in like manner as the same were directed as to 
the then Parties. 

The Question now was, as expressed in the Excep- 
tion, Whether the two Bills contained all the necessary 
Parties ? 



Mr. Bell, and Mr. Shadwell, in Support of the 
Exceptions:— 
This Estate was purchased imder the Decree on tiie 
Original Bill, and the objection of the Purchaser is^ 
^hat no good Title can be made to him, because the 
scheduled Creditors were not Parties either to the Ori- 
ginal, or Supplemental, Suit. Mr. Butler, in an able note 
to Co. Litt. (ja), has well expressed the doctrine as to 
scheduled Creditors. This Sale, being behind the backs 
of the scheduled Crejlitors, is not binding upon them ; a,nd 

(a) 390 b. 0. 1. 19 Sect 
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181 7. ^^ ^^^ might be set aside. The Trustees being Particlflr 

* "^ ' to the Supplemental Bill is not sufficient ; their Cestuis 

BiNKS qfi^ Trust, or at least some of them (since Adair v. 

* JZ' ^^^ River Company) (b), ought to have been Parties; 

Lord RoKEBT , , ^. , ^ . rtrt. ^ .„ 

and otbe a ^^^ ^^'^^ them are Parties. The Court will 

not saddle a IJurchaser with a Title to an Estate pur- 
chased under a Decree, unless there are all the proper 
Parties to the Suit under which the Decree for a Sale 
was made. The Trustees were not authorized to give a 
Receipt, unless they actually received the Money ; it 
would be a fraud in them to give a receipt witbotft 
receiving the Money. Here the Purchase Money is 
not paid to these Trustees, but is paid into the Bank 
under the Decree of 8th July 1811. The Money h 
thus invested in a Cause under which the scheduled 
Creditors have no control. That is not a "payment to 
them, nor would they be justified in giving a Receipt. 
Uoyd V. Baldibin (c), is in point. 

Sir Samuel Romitly, contra :— 
Carter is an unwilling Purchaser. I say that« because 
he refused to advance the Exceptions. 

The Master is right in reporting there is a good 
Title. The objection is confined to the Deed of 1810. 
The Exception is, because the Trustees and Creditors 
^^le not Parties to the Suits ; but that is not wholly 
true; for certainly the 2'rustees are Parties to the Sup- 
plemental Suit. It is said that some of the scheduled 
Creditors should have been Parties to the Suit. The 
^Trustees are sufficient Parties; for the Deed of 1810 
gives them a full Power of Attorney to recover 
the Money and to give Acquittances. The same Power 

(6) II Vet. 429. (c) I Vei« Sen. 173. 
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hgivei^ to the ^nutees, as Binks possessed. The 
Trustees might give Acquittances, though they di4 not 
receive the ^oney, if there was no Fraud. It would 
be an enormous inconvenience, if every one of these 
scheduled Creditors was a necessary Party. Lloyd and 
Baldwin is not in point. There, the Decree directed the 
Estate to be sold, and applied in payment of Debts ; 
and a Report was made, ascertaining the Debts by 
Schedule. The Trustees mortgaged, and in the Mort- 
gage there was a recital of the Bill, and the Proceedings 
thereon. The Trustees did not pay the Creditors; and 
it was held, the Purchaser was bound to see the Creditors 
were paid. The Court there proceeded on the effect of 
the Decree in favour of the Creditors {d). 

If Money is ordered into the Bank for the benefit 
of the Trustees, it must be considered as the Money 
of the Trustees, and as a Receipt of th^ same by them. 
The Trustees under the Deed of March 1810 were not 
Parties to the Original Bill, and therefore the Purchaser 
properly objected ; but by the Supplemental Bill those 
Trustees were made Parties, and all the necessary 
Parties are now before the Court. Strictly speaking, 
the objection made, is not to the Title, but to the 
Conveyance. 

Mr. Bell, in Reply : — 
Though the Trustees may have the same Power as 




BiNKS 

Lord RoKBBT 
and others. 



{d) It appears by the 
Decree, as extracted from 
the Register^% Book, that 
Mr. Vesey has not exactly 
stated the terms of it; ihe 
Decree was, that ** the 
Estate, or a sufficient part 

Vol. IL 



thereof, should be sold, &c. 
and the Money arising from 
such Sale paid into Court ; and 
reserved further directions/ 
See Belt's Supplement to 
Vesey, sen. p. i09. 
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Binks himself had, still, I contend, the Ctstnis qut Tnut 
ongh^ to have been before the Court. 

The Power to the Trustees to give Acquittances, is 
not equal to a provision ** that the Purchaser shall not 
be bound to see to the application of the Purchase 
Money ;^ a provision, which is not contained in this 
Ji/eeci« 



l6Ui July. 



The Vice-Chancellor — [after stating the seve- 
ral Deeds, &c.] : — 
The question is. Whether under the Original and 
Supplemental, Bills, sufficient Parties are brought before 
the Court, to enable the Court to direct a good Con- 
veyance to the Purchaser, Carter? I am of (Opinion, 
that as the Trustees under the Deeds of the ist May 
i9o6, and of the 20th March 1810, are before the 
Court, and ready to convey, a good Conveyance can 
be made to Carter ; and that the scheduled Creditors, 
mentioned in the Deed of March 1810, are not neces- 
sary Parties. No doubt, where an Estate is to be sold 
for the payment of Debts generally, the Purchaser is 
not bound to see to the application of the Purchase 
Money ; but where the Debts are scheduled, the Pur- 
chaser is bound to see to the appUcation, unless the 
Deed, from the terms of it, exonerates him from that 
duty. Is this Purchaser then, by the Deeds, exempted 
from the necessity of seeing to the application of the 
Ptirchase Money? The Deed of May 1806 contains an 
express Clause, that the Receipt of the Trustees should 
be a sufficient Discharge to the Purchaser, and that he 
should not be obliged to see to the application of the 
Purchase Money, nor obliged to inquire into the neces- 
sity of makingthe Sale : and in the Deed of March 1 810, a 
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Power, as fall as can be, is given to the Trastees. It not i g 1 7. 

only giving them power to sue and make Acquittances^ ' ^ ' 

but to act as effectually, to all intents and purposes, as Bimks 

T. Bi9iks miorht or could have done ; so that this Pur- . . J^' 

, 11 , J ., 1- X- ^ I-Ord ROKEBT 

chaser 18 clearly not bound to see to the appucation of , others 

his Purchase Money ; more especially, as by the Deed 
of March 1810, other Creditors, besides the Scheduled 
Creditors, whose Debts are not specified, are to be 
paid out of the Purchase Money. The Deed of March 
1810 only puts the Trustees and Creditors in that Deed 
in the same s^uation as the Trustees under the Deed 
of May 1806; under which^ the Purchase in question 
took place; and by which Deed the Purchaser was 
clearly exonerated from seeing to the application of the 
Purchase Money; and whatever power Binks had is 
expressly given to the Trustees under the Deed of 
March 1810. The payment of the Purchase Money 
into the Bank, under the direction of the Court, is for ^ 
the security of all Parties ; it is safer there than in the « 
hands of the Trustees ; and must be considered as a 
Payment made to the Trustees. The Court will take 
care that it is properly applied. The Case of Uoyd 
V. Jackson establishes a point very different from that 
for which it was cited ; for, from what Lbrd Hardwidce 
says, it is clear, even in a Case where the Purchaser is 
bound to see to the application of the Purchase Money, 
he may apply to the Court to have the Purchase Money 
paid into the Bank, and not to be taken out without 
Notice to him. That Case, therefore, cannot be urged 
to show that this Money being, paid into the Bank 
affects the security of the. Purchaser. After all, how- 
ever, the objection made by this Purchaser is an objec* 
iion to the Conveyance, and not to the TitJe (e). The 

(0 See Lewis r. Loxam, 1 Mer. 179. 

R 2 
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1817. Title is perfectly good ; the Sale was warranted; and 

* V--— ' ^g Qjjy question made is. Whether other Parties, not 

BiNKs Parties to the Original or Supplemental Bill, should 

Lord RoKEBT ^^^ J^'^ ^^ ^® Conveyance^ This of itself would be a 

and others. su£Bcient Answer to this Exception. The Master was 

right in reporting diat there was a good Title. 

Exception overruled. 






Between JOHN PILKINGTON, RICHARD 
PILKINGTON, and WILLIAM MOSS, Plaintiffs, 

And 
RICHARD WIGNALL - - Defendant. 

31 at July. 

AH Original BiU TWE Original Bill was filed gth June 1815, by John 
was^kdf to re- and Richard Pilkington, and James Moss, against the 
deem a Mort- Defendant Wignall, to redeem certain mortgaged Pre- 
gagey and an xnises, the Equity of Redemption being therein stated 
I ' al 'to have been in James Mass, who had assigned it to 
Plaint^ had no *^® Pilkingtons, The Defendant put in his Answer 
Title to eaUfor 9th May 1815, denying the Plaintiffs right to redeem, 
a Redemption, as the Plaintiff, James Moss, was not the Heir at Law 

Afterwards, a of the Mortgagor. 
Right to redeem 

imd^ mu After the filing of the Bill, and the AA^werput in, 

amended. ** ^^ discovered that the Equity of Redemption had 

Demurrer to never belonged to the Plaintiff, James Moss, but to 

ihe amended BiU William Moss; whereupon the Pilkingtons purchased 

allowed^ and on the Equity of Redemption of him, and then amepded 

application, fuU ^^ 3^,^ striking out the name of their Co-Phiintifl^ 

^ James Moss, and substituting William, Moss as a Co* 
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iPlaintiff : and also by striking out other parts of the 
Original Bill, and adding new matter^ shaped die Bill 
according to the then state of things. To this Bill the 
following Demurrer was put in. 

** Defendant by protestation^ 8cc. doth demur thereto, 
tmd for cause of Demurrer saith> that the Indentures of 
Lease and Release in the said Bill mentioned to bear 
date respectively the 15th and 16th days of July i8i6» 
the Release to be made between the said Plaintiff, 
William Moss, of the one part, and the said Plaintiffs, 
John Pilkington and Richard Pilkington, of the other 
part ; and to be a Conreyance of the Equity of Re* 
demption of the Premises therein mentioned, and by 
the said Bill sought to be redeemed, appear by the said 
Bill to bear date after the filing of the Original Bill 
of Complaint, of which the said Bill of the said John 
PUkingfon, Richard Pilkington, and William Moss, 
purports to be an Amended Bill : Wherefore, and for 
diyers other good causes of Demurrer appearing in the 
tttid Bill of the said John PiOdnglon, Richard Pilktng" 
ton, and William Moss, the Defendant doth demur 
thereto ; and he prays the judgment of this Honour- 
able Court, whether he shall be compelled to make any 
further or other Answer to the said Bill of the said John 
Pilkington, Richard Pilkington, and William Moss; 
and that he humbly prays to be hence discharged, with 
his reasonable Costs in this behalf sustained." 
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Mr. Agar and Mr. Duckworth, in Support of £he 

Demurrer to the Amended Bill : — 

The Equily of Redemption was obtained from 

William Moss by the Plaintiffs, the Pilkingtons, «ubse- 

<[uent to the filing of the Original Bill, and the Answer 

R 3 
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to it^ and they could not state that fact, upon which all 
their Title arises, by way of Amendment. When the 
Original Bill was filed, the Plaintiffs had no Title ; and 
if the Cause had been heard on that Bill it must have 
been dismissed with Costs. If the Plaintiffs were to 
die before the Costs of the Original Bill are taxed, 
the Defendant would lose them; for he could not saddle 
the Estate with the payment of those Costs. The 
Security given for Costs on striking out a Plaintiff's 
name is merely nominal. 

In Browne v. Higden {a\ a Bill was filed against 
Mrs. Higden^ as Administratrix of A. and her Hus^ 
band. Before the Cause was heard, Mrs. Higden died, 
and her Husband took out Letters of Administratioq 
de bonis nan of il.; upon which the Plaintiff amended 
his Bill, stating those facts. A Demurrer was put in to 
the amended Bill, on the ground, that any matter which 
happens subsequent to the Original Bill cannot be put 
into the Original Bill ; and the Demurrer was allowed, 
because the Husband, who was joined for conformity 
only before, had now an interest. 

In Lord Redesdak*s Treatise {b), it is said, '^ If a 
Bill is amended by stating a matter arisen subsequent 
to the filing of the Bill, and which consequently ought 
to have been the subject of a Supplemental Bill, ad* 
vantage may be taken of the irregularity by way of 
Plea, if it does not sufficiently appear on the Bill to 
found a Demurrer ; but if the Defendant answers, he 



(a) 1 Atk. 291 



(b) Tr. ?• 830, 2d edit. ; 
and see p. S34-5 of 3d edit. 
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^waves the objection to the irregularity, and cannot 
make it at the hearing/' 

Mr. Heys, in support of the Amended Bill : — 
This Demurrer is a singular one. It is 6ot a general 
Demurrer, but rather a speaking Demurrer. It states 
facts in the Bill, which by demurring are admitted to 
be true. It is informal. A Demurrer should' be on a 
short point ; uj^n which it is clears thai if the BiU 
were brought to a hearing, it would be dismissed (c). 
In Lord Redesdak^n Work, he says, '* A Demunev 
is an Allegation of a Defimdaat, which, admitting the 
matters of fact alleged by the Bill to be true, show8> 
that as they are therein set forth, they are insufficient 
for the Plaintiff to proceed upon, or to oblige the De^ 
ftndant to answer ; or that for some reason apparent <m 
the face of the Bill, or because of the omission of some 
matter which ought to be contained therein, or for want 
of some circumstance whicb ought to be attendant 
thereon, the Defendant ou^t not to be compelled to 
answer.'' Nope of these grounds for demurring appear 
in this Case. 



343 

1816. 

ACLAVD 
PlLKIKOTOV 

and oChersy 

V. 
WlGNALL. 



In Kni^ v. Matthewt (d), your Honor allowed an 
Amendment as to a fact, which occurred subsequent to 
the filing of the Bill ; and in Adams v. Dowding (e), 
your Honor thought a Supplemental Bill, as to facts 
ndiich occurred there after the Bill filed, was improper. 

Mr. Duckworth : — 
This Demurrer was drawn according to a Precedent of 



<c) Brooke r. Hewitt, 3 Ves. 253. 
(rf) Ante, Vol. i. p. f^66. 
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a similar Demurrer drawn by Lord Redesdale, when at 
the Bar. 



The Vice -Chancellor — [after stating the 
facts] : — 
This Demurrer is objected to in substance and in 
form. If the Original Bill, without any Amendment, 
had been heard, it must have been dismissed with Costs, 
because the Plaintiffs had no Title to redeem. Instead 
of filing a new Bill, they, two months after the Answer 
put in, purchase the Equity of Redemption from WUliam 
Moss, and on the 20th January 1817 amend the Bill. 
They could not graft the new facts, by way of Amend- 
ment, upon the Original Bill, and entitle themselres to 
the Costs of the Original Bill, which was clearly un- 
founded. Two of the same persons are Plaintiffs in the 
Amended Bill as were Plaintiffs in the Original Bill ; 
and there is the same Defendant in the Amended Bill as 
in the Original Bill ; but the Title obtained from James 
Moss, under which the Plaintiffs claimed in the Original 
Bill, is quite different from the Title procured from 
William Moss, under which they claim in the Amended 
Bill; a Title, obtained after the filing of the Original Bill, 
and the Answer to it. If an event happens subsequent 
to the filing of the Bill, by which a Title arises, that 
cannot be introduced by amending the Original BiU 
in which no Title was shown. Here a new event, 
posterior to the Bill wd Answer, has given a right. 
Then, as to the ybrm of the Demurrer. This is a general 
Demurrer, in form and substance ; it is not a Demurrer 
f<>r want of Equity, but was necessarily in the form it is, 
firom the circumstance of its being a Demurrer to an 
Amended Bill. It is not a speaking Demurrer ; it on]y 
mentions matter in the Bill, not matter out of itr 
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In Knight and Matthews, a fact which occurred sub- 
iq^nent to the Bill was stated in the Answer, but incor- 
rectly, and therefore the Plaintiff amended his Bill, 
stating the fact correctly ; and such Amendment I 
thought was proper, to put the fact properly in issue. 
In Adams v. Dowding, the facts which occurred subse- 
quent to the Bill were such as might have been con- 
sidered by the Master under a Decree on the Original 
Bill, and therefore I thought them not properly the 
subject of a Supplemental Bill. Those cases were 
decided under very different circumstances from the 
present. The Demurrer must be allowed. 
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Mr. Agar and Mr. Duckworth asked for full Costs, 
and cited Wood v. Dyneley (/). 

The Vice-Chancellok : — 
I think this is a Case where full Costs ought to be 
given. 

Demurrer allowed, and full Costs given. 



HOWLING V. BUTLER. 

- 6th Angaist 

IN this Case, the plea filed by one of the Defendants ffr^en a Plea is 

had been ordered to stand for an Answer, with liberty directed to stated 

to except. The Order was expressed in the following y^^»-^*'w^> 

terms (being as the Registers stated, the form constantly ^^ Mterty to 

empk)yed):-''This Court doth order that the said ^^J^'^^^Z^' 
^^ \ \ .,__,, , , ;, ^ t0^ u entitled to 

Defendanrs said Plea, do stand for an Answer, with q^^^ 

£berty for the Plaintiff to except thereto; and the ^ 

(/) Ante, vol. i. p. 3a. 
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benefit thereof is hereby saved unto the said Defendant, 
until the hearing of this Cause/' A difficulty having 
arisen in obtaining a Subpoena for payment of Costa, 
in consequence of a doubt entertained whether the 
Plaintiff was entitled to Costs, the Case was this day 
mentioned to the Court by Mr. Swanston, and the 
following authorities being cited, Gilb, For. Rom. 94 ; 
Prod. Reg. 330 ; Hinde, 224 ; Harrison, 233 ; His Honor 
declared the Plaintiff entitled to the usual Costs. 



August 8th, and 
igth. 

When parties 
neglect to propose 
a Receiver be/ore 
the Master^ 
Quaere, Whether 
the Master can 
propose one, or 
whether an ap^ 
plication ought 
not to be made 
to the Court f 

A Stranger 
cannot propose a 
Receiver. 

In this Case, 
the neglect of 
Parties to 
propose being 
accounted/or, 
the Master xoas 
directed to re- 
rietv his Report^ 




ATTORNEY GENERAL v. DAY. 



1 HE Petition in this Cause, stated, a Devise 21st of 
June 1709, by William Worts, of Cambridge, to Trus- 
tees, for certain charitable Purposes ; and a Decree, 
1st of August 1718, establishing the Will: — That the 
Petitioners had become the Trustees of the Charity : — 
That by a Decretal Order, 19th of February 1799, it 
was referred to Master Simeon to appoint a Receiver : — 
That the Reverend John Davies was appointed Re- 
ceiver : — That John Davies is dead :— That by an 
Order, 22d of April 1817, it was again referred to 
Master Simeon to appoint a Receiver of the Trust 
Estate, which was very considerable : — ^That the Peti- 
tioners, on the 12th of May 1817, carried in a Pro- 
posal of a Mr. C. Pemberton, to be appointed Receiver; 
but the Master objected to him, as he was Receiver 
General for the County of Cambridge : — That on the 
6th of June, the Petitioners Solicitors attended the 
Master, and endeavoured to remove his objections to 

and receive their proposal of a Reccivrr. 
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Pemberton, and expressed an intention to apply to the 
Court for its opinion and direction ^^That on the loth 
of June, a Proposal was left with the Master, by the Attornkt 
Rev^end Walier Gee, whereby he proposed Mr. JR» Gee, GasRAL 
of Cambridge, as Receiver : — ^That two of the Peti- 
tioners (the other Petitioner being then absent ftom 
Cambridge), on being acquainted with the Proposal of 
Gee, addressed, on the 12th of June, the following 
letter from Cambridge, to the Master : — * 

'• Sib, 
" As two of the three surviving Trustees of the late 
Mr. Wort's Estates, we beg to inform you, that it was 
not till this morning we were informed of your having 
objected to our proposal of Mr. Pemberton as Receiver 
of the Estates in question ; a Gentleman who has been 
known to us all for more than Twenty years^ and whose 
pursuits in life particularly qualify him for the appoint- 
ment, having had the entire management of very large 
Estates for the last Fifteen years ; and we believe, no 
one who knows him will doubt the great respectability 
of his character. He has just informed us, that the reason 
you have assigned for objecting to appoint him, arises 
from bis being Receiver-Creneral fmr this County. We 
now understand from him, that your objection was 
made known to him some time ago ; and he has stated 
to us, that having after much inquiry ascertained that 
your objection was never made before, he felt very con- 
fident it would, upon further consideration, be waved ; 
for which reason he delayed communicating it to us. 
It is with the utmost surprise we this morning received 
intelligence, that the Reverend Mr. Cree, of Sidnejf 
College has carried in a proposal for the appointment 
of his Broths and that to-morrow is fixed for taking 
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181 7« ^^^ proposal into consideration. Under the circum* 

* ^ ' st^ces stated, we cannot for a moment doubt you will 

Attornxt be pleased to appoint Mr. Pemberton Receiver, or 
usKXRAL permit us to deliver in another proposal within one 
p. ' ^ week from this time, that we may not be precluded 
from proposing another Grentleman for Receiver, as the 
Receiver of this Estate has always been proposed by 
the Trustees, and the appointment has hitherto been 
made accordingly. Had Mr. Pemberton sooner ap- 
prised us of your objection, we should certainly have 
made an earUer appUcation to you upon the subject. 

We have the honour to be. 

Sir, your most obedient Servants, 
J. Turner, D.D. Master of Pembroke Hail, 
P. Douglas, D. D. Master of Bennei CoUege.'* 

That a Warrant was taken out to proceed on the 
17th June, on the Proposal of Walter Gee, which was 
attended by the Petitioners Solicitors, who requested 
the Master to allow the matter to stand over, until the 
Petitioners could by a Petition to the Court ascertain 
whether it would dispense with the objection to Pem- 
berton, or that he would proceed upon another Pro- 
posal of the Petitioners, which should be left, if desired, 
that day, or the following morning; but the Moiter 
stated he would not take into consideration any other 
Proposal until the Proposal of Gee was disposed of for 
fitness or unfitness ; and that he should certainly appoint 
Gee, if it was not shown that he was an unfit person :^- 
That the Petitioners, on the 21st of June, left a new 
Proposal, whereby they proposed the Reverend nama$ 
Vtasy to be such Receiver, accompanied by an Affi- 
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davit of two of the Petitioners, stating that they were 
unacquainted with the objections to Pembertan until 
the 1 ith of June ; and that they were desirous, in co&- AxTORBir 
sequence of such objection, to propose some other, fit 
and proper person to be the Receiver ; and also stating p^*^ 

the absence of the other Petitioner from Cambridge :» 
That the Master refused to enter upon the considerar 
tion of such Proposal : — ^That by the Master^s Report^ 
lith of July, he certified, "that in pursuance of the 
said Order, bearing date the 22nd day of April 1817, 
he had been attended by the Solicitor for the Peti- 
tioners, and for the Trustees under the Will of William 
Worts, Esq. deceased, the Testator in the said Order 
named ; and that a state of Facts and Proposal had been 
laid before him by the Solicitor of the said Trustees, 
on the 12th day of May 1817, whereby they proposed 
Mr. Christopher Pemberton to be appointed Receiver 
of the said Trust Estates ; but it being admitted before 
him that he was Receiver-General of the County of 
Cambridge, he did not think fit to approve of him to 
be such Receiver, but requested the Trustees would, 
by their Solicitor, propose ai\pther person for his ap- 
proval: — That after the lapse of some weeks, no other 
Proposal having been brought before him, but the fitness 
of the said Christopher Pemberton having been still tn- 
sistedupon, he had himself inquired for a Jit and proper 
person to receive the Rents of the said Trust Estates ; 
and having had a very satisfactory recommendation of 
Mr. Robert Gu, of Cambridge, for ability^ diligence, 
and integrity, after a proper service of Warrants upon 
the Solicitor for the Trustees, who appeared before him 
upon the first Warrant, but made no objection to the 
fitness of Mr. Gee, nor had any been since made, he 
had thought fit to approve of the said Mr. Robert Gee 
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1817. (who, he certified, was a total stranger to him, except =by 

' * character), as Receiver of the said Trust Estates ; and 

Attorvkt that he had also approved of Joseph Gee, Bookseller, 

and James Gotobed, Brewer, both of Cambridge, afore- 
^ ' said, as his Sureties ; and had prepared a Security to 

be entered intx) by the said Robert Gee, Joseph Gee, 
and James Gotobed, for his the said Robert Get^% Secu- 
rities, well and truly, duly and annually, accounting for 
what he should so receive in respect of such Rents and 
Profits, and pay the same as this Honourable Court 
had already directed, or should thereafter direct, which 
Security is by recognizance, ivherein the said Robert 
Gee, Joseph Gee, and James Gotobed, stood jointly and 
severally bound unto The Right Honourable Sir William 
Grant, Master of the Rolls, and himself, in the Penalty 

of /. with a condition as thereunder written ; 

and in testimony of his having approved of the said 
Recognizance, he had signed his name to the allowance 
written in the margin of the Ingrossment thaneof, and 
which Recognizance was to be acknowledged by the 
said Robert Gee, Joseph Gee, and James Gotobed; and 
when the same was duly acknowledged by them re^ 
spectively, he should appoint him, the said Robert Gee, 
Receiver of the Rents and Profits of the said Tirust 
Estates.'* 

T%e Petitioners left the following objections to the 
said Report, which were disallowed by the said Master ; 
'* For that the said Master hath on the Proposal of 
the Reverend Walter Gee, of Sydney College, in the 
said University, TH. A. who is no party, or in any manner 
interested, in this Cause, nor authorized by His Ma- 
jesty's Attorney-General m that behalf, certified that 
Robert Gte, Junior, of Cambridge, Gentleman, is a fit 
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and proper person to be the receiver in this Cause ; 
whereas in case the said Master was of 6pinion that 
Christopher Pemberton, Esq. who was proposed on the Attorneit 
behalf of the said Reverend Joseph Turner, D. D. the 
Reverend Robert Towerson Cory, D. D. and the Reve- Dsrt. 

rend Philip Douglas, D. D. was not a prqper person for 
such Receiver, inasmuch as he was Receiver-General 
of the County of Cambridge, he ought, linder the cir- 
cumstances mentioned in the Affidavit of the said Joseph 
Turner and Philip Douglas, to have received and taken 
into consideration the further Proposal of the said 
Joseph Turner, Robert Towerson Cory, and Philip 
Douglas, by which they proposed the Reverend Thomas 
Veasey, of Saint Peter's College, in the said University, 
Clerk, to be the Receiver, and to have decided thereon, 
and to have approved of the said Thomas \easey\ or in 
case he ought not to have been approved of, yet, that 
before any stranger should have been allowed to make 
a Proposal, if in any case such %, Proposal ought to be 
received, the matter ought to have been submitted to 
His Majesty's Attorney-General, and he ought to have 
been requested to propose a fit and proper person to 
be Receiver of the Trust Estates in this Cause men- 
tioned/' 

The Petition prayed that the approbation of Robert 
Gee by the Master^ might be rescinded, and that the 
Master might be directed to approve of Thomas Veasey, 
to be appointed Receiver upon his giving proper Se- 
curity, to be approved of by the Master ; or that it 
might be referred back to the Master, to consider £he 
Proposal of your Petitioners of JTiomas Veasey to be 
such Receiver 5 or, that the Petitioners might be at 
liberty to except to the'said Report. 
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181 7. Sir Samuel Romilly, Mr. Belt, and Mr. Aber^ 

" cromby, for the Petition. 

Attornst 

General Sir A, Pigott, and Mr. Home, contra (a). 

Day. The Vice-Chancellor : — 

The question now is. What is to be done upon the 
Report of the Master, of the 1 1 th July ? 

It being a question of great importance, as relating 
to the appointment of a Receiver, which is of general 
occurrence, and being unwilling to determine the Case 
upon abstract principles, I thought it proper to acquaint 
myself with all the Cases upon the subject. I have 
communicated also with the Masters, and in particular 
with the Master who made this Report ; but they have 
not been able to furnish me with any precedent of a 
proceeding such as this. I have looked into the printed 
Cases on the subject, and have been furnished by the 
Register with a MS. Case. The earliest Cases, I belieye, 
referred to, in print, are Hamilton v. Frankland, and 
Shepherd v^ Mills (6). Another leading Case is Crewys 
y. Bishop of London (c). The next Case is Thomas r. 
Dawkins (d), more fully reported in Vesey (e). Then 
comes Garland v. Garland {f). The next Case is 
Bowersbahk v. Collasseau (g), which was much consi- 
dered; and in which it was settled, that a Consignee is 
considered in the same light as a Receiver. The next 
is an Anonymous Case (A); then follows, WiUcins v- 

(a) The Reporter did not (d) 3 Bro. C. C. 508. 

hear the argument. (e) i Ves. jun. 45a. 

(6)CitedinCrewy8V.Bi8hop (J^ 3 Ves. jun. 137. 

of London, 2 Bro. C. C. 355. (g) 3 Ves. 164. 

(c) 3 Bro. C. C. 353. (hi 3 Ves. 515- 
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WiUiams (j), which is followed by Thorpe r. Tkarpe {k)\ 
and there is a MS. Case on the subject, Egginton y. 
Flavell, in 1781. I have obtained the Meuter'% Report 
and the Exceptions, in all tliese Cases, but in none of 
them was any question raised like the present. In none 
of them does it appear the Master originated the pro- 
posal of a Receiver; but in all these Cases the Proposal 
was made by a Party interested, and it was a compe- 
tition between Persons proposed by Parties interested. 
In those Cases, the Master approving or disapproving 
of the person proposed as Receiver, the Parties applied 
to the Lord Chancellor. [His Honor here stated the 
Report and Exceptions in each of the Cases.} When 
the Master has approved one of two persons proposed^ 
the Court will not disturb the Master's choice, unless 
the person he chooses is shown to be unfit, but does not 
enter into the more or less of fitness in the competitors. 
From the Report of Thomas v. Dawkins, in Brown, it 
does not appear who proposed Franklyn as Receiver; 
but according to Vesey's Report of that Case, it appears 
that Franklyn was proposed by a Party interested in the 
Suit. The language of the 3faj/er's Report in all these 
Cases, is, that he has been attended by the Solicitors of 
the Parties, and that a state of facts and a proposal of a 
Receiver has been laid before him, and his approval of 
one, and of his Sureties; and that when the Recogni- 
zance is duly acknowledged, he will appoint that person 
as Receiver. In Crewys v. Bishop of London, the choice 
of the Master being objected to. Sir L. Kenyon, Master 
of the "Rolls, referred it back to the Master, to review 
his Report, and state his reasons for preferring one of 
two persons who had been proposed as Receiver. Upon 

(OaVes. 58a (*) 12 Ve«.3»7- 

Vol. II. S 
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1817. ^is> Master Greaves made a special Report, stating, 

' amoTigst other things, that in twenty-five years expe- 

Attorney rience, he remembered only two instances of a contest 

OSNERAL 

for the office of Receiver, but not in the least insisting 
jj^Y upon, or intimating, any right in the Master to originate 

. ^ the proposal of a Receiver. 

I have not found any <me contested Case in which 
the Receiver was a Nominee only oi the Master, ex- 
dasive of the Persons interested; though some of 
the Masters, certainly, say, they are entitled, if the ^ 
Parties interested neglect to propose, to make sucli 
nomination. This, however, is a special case, and one 

• 

in which it is not necessary to decide upon the rights 
of the Masters. The present Master is a very honour- 
able man, and no doubt meant weQ. It is the 
Case of a Charity, which is not so much altended to 
as in Suits between Party and Party. The Attamty 
General may attend, to watch the Proceedings before 
the Master, but he seldom or ever does. The Master, 
therefore, acted very properly, in being mindful who was 
appointed Receiver, and in taking care that the Trus- 
tees of the Charity did not propose an improper person. 
Ever since the Decree in 1718, establishing this Cha- 
rity, the Trustees have been in the habit, from time to 
time, of applying to the Court to appoint a Receiver. 
Upon these occasions the Trustees have always proposed 
Receiver Gene- the person who was appointed Receiver. In the present 
ral of a County instance, the Master received their proposal of Mr. Pern* 
' ± I p^' ^^^^ ^^ Receiver, but did very right in afterwards 
ceiver* rejecting him, upon finding he was Receiver General 

for the County of Cambridge; for having given^ as such* 
Security to the Crown, if he were to become indebted 
to the Crown and to the Charity, the Crown might, 
by its Prerogative Process, sweep away all his property. 
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*Tbifl was an objection obvious to a Lawyer, though not 1 817. 

to these Trustees, who might think that being Re- 
ceiver General was a recommendation, an additicMial . 

Oeneral 

proof that he was trust-worthy. The Master on the ^, 

12th May very properly desires the Trustees to propose Day. 

another person as Receiver. A lapse of some weeks 
takes place, during which no proposal is made by the 
Trustees ; their Agents, (not, however, with their know- 
ledge,) still insisting on the appointment of Mr. Pern- 
berton. On the 10th of June, Walter Gee, a Scholar of 
the University, but not otherwise a Party interested, 
leaves a Proposal with the Master, that his Brother, 
Robert Gee, should be appointed. On the 12th June^ 
before any thing had been concluded upon the Proposal . 
of Gee, the Trustees write to the Master, stating their 
recent knowledge th^t Pemberton had been rejected, 
apologizing for their silence, by observing that, from 
neglect, no communication had been made to them, 
until the 11th June, of the rejection of Pemberton, 
(which fact they afterwaitls swear to) and requesting, in 
case Pemberton was considered as an unfit person, 
to be permitted, within cMoe week, to propose another. 
They thus account why no step was taken by them be- 
tween the 1 2th of May and the 12th of June. On the 
17th June, a Warrant is taken out to proceed on the. 
Proposal of Gee. The Agent of the Trustees attends, 
and requests the Master to postpone proceeding on 
Gee's Proposal^ and that he will proceed upon another 
Proposal by the Trustees, which would be left, if desired, 
that, or the following day ; but the Master stated he 
would not take into consideration any other Proposal, 
until the Proposal of Gee was disposed of, for fitness or 
unfitness, and that he should certainly appoint Gee, if it 
was not shown that he was an unfit person. On th0 

S2 
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I817. ^3^ ^f June, the Trustees leave a Proposal of another 

- ' person with the Master, the Reverend Thomas Veasey^ 

Attorney Yhh Proposal was made before the Report was settled 

on the Proposal of Gee, but the Master refused to pro- 

Dj^^ ceed upon it. On the nth July, the Master by his 

Report states, that when Gee's Recognizances arc duly 
acknowledged, he should appoint Gee as Receiver. The 
Warrants were taken out on the Proposal by Walter 
Gee, of his Brother Robert Gee, but the Report docs 
not state that ; but that, owing to the lapse of time, 
without any proposal of another person as Receiver, he 
the Master, had himself inquired for a proper person to 
be Receiver. The Case, therefore, assumes a shape in 
the Report, different from the fact. Is it according 
to the regular course of the Court, for a person 
not interested, to propose a Beceiver? If so, persons 
from all quarters would besiege the Master'^ Ofl&ce — 
great struggUngs and competitions would ensue. There 
is no colour for saying that strangers can, in such case, 
come in before the Master — it would lead to indefinite 
importunity. The Report as it originally stood, stated 
the PropossJ by Walter Gee, of his Brother, but that was 
struck out afterwards; and, probably, because the Master 
was aware, such a mode of proposing was improper. 
The Master states, he looked out for a Receiver, because 
weeks had elapsed without any Proposal h&ng made by 
the Trustees. The question is, whether, under the cir- 
cumstances, it was fitting that the Trustees should have 
had an opportunity given to them of proposing another 
person. It is an invidious thing for a Master to appoint, 
even in extreme cases. He must always feel reluctant 
to do so, from the peculiar situation of a Receiver, who 
is to account to, and be superintended by, the Master. 
Policy and justice require they should be distinct. This 
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Master, I have no doubt/meant what was right; but it 131^. 

ia necessary not only that justice should be purely ad- * ^ 
ministered, but that it should be administered in such a Attorhiy 
way, as to be beyond the reach of suspicion. The 
right to propose belongs, in the first instance, to the ^' 

Parties interested in the Suit. If they neglect to pro* 
pose, and there is a lapse of time, in such case, it ia 
contended, the Master is to propose and appoint. Is 
that so? Is he to judge what is a lapse of time ? If it were 
so, it might draw suspicions on the administration of jus- 
tice. I will not say that a Case may not arise where 
the Master should propose, or where an application 
should be made to the Court It is not now necessary 
to determine that. If, however, a Receiver is to be 
proposed by the Master, in case of a default in the 
Parties interested, and a lapse of time without a Pro- 
posal on their part, a reasonable time must always be 
given to the Parties to propose, before the secondary 
appointment by the Master can take place. The ques- 
' tion here is. Whether it was not proper, in this Case, to 
have considered the Proposal of the Trustees? Was 
it right, because a Month had elapsed without a Pro- 
posal (a lapse, accounted and apologized for by the 
Trustees,) that the Master should propose? He does 
not say to the Trustees, if you do not propose a persm, 
I will ; but some weeks having elapsed, he refuses to 
consider their I^posal. It must be referred back to the 
Master, to review his Report, and give the Trustees an ' 

opportunity of making their Proposal. Before I con- 
clude, I would just notice, as matter of general history, 
that on the Impeachment of Lord Macclesfield, one of 
the Articles of Impeachment, the twenty-first, was, for 
removing a Receiver of an Infant's Estate, nominated 
by his Testamentary Guardian, and approved by the 
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Master, and appointing another himself, who became 
insolvent, with Monies in his hands. In answer to 
this. Lord Macclesfield stated, that the Master had 
appointed a Receiver; that Exceptions were filed ; that 
the Exceptions were argued, and Affidavits read, to show 
that the Receiver appointed was an improper person to 
be such ; and upon the Proposal in Court of the Uncle 
of the Infant, who was also Executor of the Father's 
Will, he appointed the Receiver complained of, on 
giving Security to be approved of by the Master. 
Here the Lard Chancellor himself appointed the Re- 
ceiver, referring it only to the Master to approve of a 
Security. The Managers dropped this pait of the Im- 
peachment (/). 



5th and 14th 
August. 

Motion on last 
Seal after Tri- 
nity Term to dis. 
soke an Injunc- 
tion, and that a 
day might be 
named in the 
Vacation/or 
, making the 
Order absolute ; 
but held, the 
Defendant was 
only entitled to 
an Order Nisi, 



REW V. DIXON. 

jMLr. Munro moved, at the last Seal after Trinity 
Term, to dissolve an Injunction T^isi, and on the au- 
thority of Robinson v. Wardell (a), prayed, that a day 
might be named in the Vacation, for making the Order 
absolute, unless Cause shown, as otherwise the Injunc- 
tion would be continued until the Seal before Michael- 
tnas Term. 

Sir Samuel Romilfy opposed the Motion, stating, 
that Robinson v. Wardell was incorrectly reported, the 
Motion there being, not for an Order Nisi, as in this 
Case, but that the Order for dissolving the Injunction 



(/) State Trials, vol. 16. 
r- 78a, 79«, utedit. by Howell. 



(a) 5 Ves. 55'^' 
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might be made absolute (ft) : and as upon that Motion it 
is usual to indulge the Plaintiff with a short time for 
showing Cause upon the merits^ the Court permitted. 
Cause to be shown during the Petitions. 

Mr. Munro : — ' 
As that Case is misrepoiied, I shall only ask for the 
usual Order Nm, 

Order Nm made. 
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Ex parte BELLOTT in re LINGARD. 

1 HE Petition in this case was signed by Stephen 
Bellott, the Petitioner, and the signing was attested 
by Charles Wood, Agent to Mr. Leigh, Solicitor for 
the Petitioner. This Attestation not being considered 
such as was required by the Lord Chancellor's Order (a), 
the Attorney for the Petitioner) who, though he had 
not seen the Petitioner sign, knew his hand-writing, 
added to the Attestation of the Agent, these words^ 
*' Authenticated by Thomas Leigh, Solicitor to the 
Petitioner.'* 



(b) In the Register's Book, 
under the name af Rotfimom v. 
WakoU, Reg. Lib. B. 1799, 
p. 952. It appears, an Order 
Nisi bad been obtained on the 
24th of July, and that ttie Ap- 
plication on the 2d of August 
(the Application to which the 



Report applies) was to make 
the Order absokiie^MxAesis cause 
was shown that day, which 
was the last Seal. 

(a) General Order, 12th of 
August 1809. See Ex parte 
Weston, ante, 1 vol. 75» 

s 4 



15th August 

A Petition at- 
tested by the 
Agent of the 
Attorney for the 
Petitioner, and 
authenticated by 
his Attorney, is 
a sufficient Com^ 
pliance with the 
General Order 
ofthemthof 
August y 1809. 
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Mr. Hart, and Mr. Montagu, against the Petition, 
contended, this was not such an Attestation as was 
joquired by the Order, it being only by the Agent 
of the Attorney to the Petitioner, who could not be 
considered as the " Attorney, Solicitor, or Agent of the 
Party signing in the matter of the Petition,'' and the 
subsequent Authentication by the Solicitor, of the Peti- 
tion, who did not witness the Signature, did not remedy 
the original defect in the Attestation. Since the Order 
of the 12th of August i8og, the Ijord Chancellor, on 
the 6th February 1816, made a Declaration, which was 
stuck up in the Office of the Secretary of Bankrupts, 
'' That in future, the Attestation of the Signature of 
Petitioners is to be strictly according to the directions 
of the Order of the 12th August 1809, and that no 
attesting Witness is to be described as Solicitor's 
Clerk." 



Sir H. Pigott, and Mr. Rose, for the Petition, cite 
Ex parte Tit ley (6), where it was decided, that the Sig- 
nature of the Petitioner, "authenticated," not "attested/* 
by his Solicitor, who had not witnessed the signing, but 
put his Name to it from a knowledge of the Petitioner's 
Hand Writing, was a sufficient compliance with the 
spirit of the Order. 

Mr. Hart, in Reply : — 
The Case cited was in August 1814, previous to the 
Declaration of the Lord Chancellor in February 1816, 
which requires a strict adherence to the terms of the 
Order in 1 809. 



(e) 3 Rose, 83. 
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The Vicb-Chancbhor: — 18ir. 
' I think £r parte Titlev decides this Case; and that 

the Declaration of the Lord Chancellor in 1816 was Bellc^t 

not meant to alter the Rule laid down in that Case. ' ^^ ^^ 

LmoAAp. 
Mr. Hart then applied for time to answer the Affi- 
davit of the Petitioner; observing, that, under the APartykavmg 
persuasion that the Petition would be deemed informal, ^ objeetumof 
they had not filed any Affidavits in Answer, conceiving . ktt be 

it to be unnecessary. prepared to an- 

noer the meritSf 
. Sir A. Pigott and Mr. Rose : — if the (Rectum i$ 

Though Respondents may have formal objections to ^p^d ; and 

a Petition, still they ought to be prepared for the dis- ^*' **.**!f'?7 
gt m . . ^ , , . . gt that the Petition 

cussion of the ments, if the objection as to form is ,i^„^ i/jiirf 

over-ruled. They ought to have filed their Affidavits ore r, to enable 
before. It would lead to great expense and delay if a him toJUe 4fi* 
Respondent, having a formal objection to a Petition, dawts^kepi^M 
was allowed to argue the objection as to form, and '** Coete* 
then have further time to answer the merits. If it stands 
over, they must pay the Costs. 

The Vice-Chancellor : — 
The Respondent should have filed his Affidavits 
before ; and in case the objection as to form was over- 
ruled, he should have been prepared to meet the jnerits 
of the Case. I will, however, give you time to file 
Affidavits in Answer, but you must pay the Costs of 
the Petition standing over, to be taxed by the Master, if 
the Parties disagree. 

Mr. Hart:--- 
Suppose we name 405. Costs, that will save the ex- 
pense of going before the Master. 
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1817. 

< ^ 

Ex parte 

Bellott 

tn tr 

LiNOARD. 



Sir. A. Pigott and Mr. Rose : — 
We cannot agree to that, as we cannot say exactly 
what the Costs are. 

The Vice-Chancellor : — 
If you cannot agree upon a Sum, the Costs must be 
taxed. 



i6th August. 

A Creditar kaV' 
itigjomi PrtH 
perty of Bank' 
rupitmpkdgCf 
and seUiitg the 
samfy after the 
Bankruptcy^ 
may notvnih- 
standing prove 
ike Remainder 
of his Debt, 
under the se^ 
paratt Estates 
of the Bank" 
ruptSyif there. is 
no other joint 
Property. 



Ex parte GELLER and HONISCHER in re SILL 

and WATSON. 

On or previous to nth March i8og, the Bankrupts, 
Sill and Watson, entered into an Agreement with 
W. P. Hutchinson, to purchase, on their joint account, 
1'25 Casks of Mariagalante Coffee, which Coffee, when 
purchased, was to be placed in the hands of some 
foreign Merchant, to be exported for Sale, on the 
account of Hutchinson and the Bankrupts. It was fur- 
ther agreed, that an advance of Money should be ob- 
tained from such foreign Merchant, on the credit of the 
Coffee, to assist in providing for the payment of the 
same ; and that the Bankrupts should have the sole 
management of the business respecting the purchase 
and shipment of the Coffee, and the payment of the 
same. 

Watson, on the said 1 1 th of March 1809, accordingly 
purchased on behalf of himself, and Sill and Hutchinson, 
of Greaves and Co., one hundred and twenty-five Casks 
of Coffee, for 3,026/. 6 s. which Sum was agreed to be 
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paid by the acceptance of SUl and Watton, at Poor 
Months. 

On the 3d April i8og. Sill applied^ on behalf of 
himself, and Watson and Hutchinson, to the Peti- 
tioners, foreign Merchants, to ship the Coffee to 
Malta, and sell the same, by their Agents there, for 
and on the account and risk of Sill, Watson, and Hut" 
chinson; and requested the Petitioners to advance a 
Sum of Money on the Credit of the Coffee, to aaaist 
them to meet the Acceptance Sill and Watson had 
given to Greaves and Co. ; and he also requested them 
to pay the Freight of the Coffee to Malta, and other 
Charges attending the Exportation and Sale of the 
Coffee, and of i*emitting and importing the Proceeds 
to England ; and in consideration of doing so, he pro- 
posed and agreed, that the Petitioners should receive 
a certain Commission on the Net Proceeds of the Sale 
abroad, and on the Sale of the Goods remitted home* 

In pursuance of this Agreement, 1 25 Casks of Coffee 

were delivered to the Petitioners ; and on the 7 th April 

, 1809 they gave to Sill and Watson a Bill of Exchange 

for the Sum of 2,150/. on the Credit of the Coffee, 

which Bill was afterwards paid. 

In May following, the Petitioners shipped the Coffee 
to Malta, consigned to their Correspondents there, and 
paid the Insurance thereon, and other Charges attending 
the shipping, which amounted to about 380/. 175. gd. 

The Coffee arrived at Malta, and was sold for other 
Goods ; but arriving when the Market was bad, a con- 
siderable Loss was incurred. 
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The Petitioners Correspondents paid the Freight and 
other Charges, which amounted to 639/. i8s. 11 d. 
British Money, and remitted the rest of the Proceeds 
of the Coffee to the Petitioners, in BiHs of Exchange 
and Valonia. 

The Vahma arrired at Liverpool, and was ddhrered 
to the Petitioners, who paid the Freight, Insurance, and 
other Charges, amounting to 2,348^ 85. 6dL or there- 
abouts. 

On the settlement of Accounts respecting the trans- 
action relative to the Coffee, there ¥ra8 a balance of 
1,174/. 155. Sd. due from the Bankrupts and Hutch" 
tnton. 

On the 29th October 1810, a Commission issued 
against Hutchinson, upon which he was found a 
Bankrupt. 

On the 6th November 1810, a Commission issued 
against Sill and Watson, under which they also were 
declared Bankrupts. 

The Commissioners acting under the Commission 
against Hutchinson, having refused to permit the Peti- 
tioners to prove their Debt of 1,174/. igf. Sd. under 
his Commission, they petitioned the Lord Chancellor for 
leave to prove the same; and on the hearing of the Peti- 
tion, 5th August 1812, they were declared entitled to 
prove the same ; and the Petitioners accordingly proved 
their Debt, and received two Dividends, amounting 
together to 572/. 145. id. leaving a Balance of 609/. 
1 «. 61/. due to the Petitioners. 
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The Petition stated the foregoing circomBtances ; 
and further, that there were not any joint Effects of 
the Bariumpts Hutchinson, Sili, and Watson, to be di- 
vided under either of the Commissions of Bankrupt ; 
and that the Petitioners had applied to prove under the 
Commission against Sill and Watson, the Sum of ^2 /• 
1*5. 6d. and to have a Dividend out of both of their 
separate Estates, pari passu, with the other separate 
Creditors ; but such proof was not allowed. The prajftr 
of the Petition was, to be allowed to prove the Debt 
under the Commission against Sill and Watson, against 
their separate Estates. 

An Affidavit of the Petitioner Geller, verified the 
facts stated in the Petition. 




Ex parte 

OsLLEft, 

and another, 

tfi re 

Sill, 
and another* 



On the part of the Assignees of Sill and Watson, an 
Affidavit was filed, from which it appeared, that at the 
periods of the Bankruptcy of Hutchinson, and of Sill 
and Watson, the Petitioners had in their possession a 
large quantity of Valonia unsold, which was the joint 
Property of Sill, Watson, and Hutchinson, received by 
the Petitioners in barter for 34 Casks of Coffee, part of 
the 125 Casks, which Valonia was sold after the Bank- 
ruptcy of Hutchinson, and the larger part thereof after 
the Bankruptcy of Sill and Watson, and the Proceeds 
applied in reduction of the Petitioners Debt. It ap- 
peared also that the Petitioners, in return for the 135 
Casks of Coffee, received Bills from Malta, which the 
Deponent swore, he believed did not become due, nor 
were paid, until some months after the Bankruptcies of 
Hutchinson, Sill, and Watson. 

Mr. Bell, and Mr. Montagu, in support of tfie 
Petition :— 
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The Property in the hands of the PetitiouerB at the 
time of the Bankruptcy was a Pledge ; and it was deter- 
mined, in Ex parte Hill (a), that having joint Property 
in hand as a Lien, does not prevent the Party proving 
against the separate Estate. " Joint Effects," says Lord 
EldoH, in that Case, " means sach as are ilnder the 
administration of Assignees to distribute ^ not as in this 
Case^ where the only joint effects are those pledged to 
the Petitioner for more than the amount." It is not 
pietended there was any other joint Property. The 
Lord Chancellor allowed the Proof against Hutchimon^B 
separate Estate, who stood in precisely the same cir- 
cumstances as Sill and Watson. These Petitioners are 
clearly entitled to prove. 



Mr. Agar, and Mr. Rose, contra : — 
It is clear there were joint Effects outstanding at the 
time of these Bankruptcies ; and it is settled, that where 
there are joint Effects, however small, the Creditor 
cannot come upon the separate Estate. In the Case 
cited, it does not appear whether the Rum was sold 
before or after the Bankruptcy. If before, the Creditor 
might undoubtedly prove. 

A Creditor having a Pledge, cannot, after the Bank- 
ruptcy, sell it, vnthout first applying to the Commis- 
sioners, who will superintend the Sale. If he sells it 
without such application, he is not entitled to prove 
his Debt. Here they sold this Valonia for what they 
pleased, without any control over them, befi>re they 
applied to prove their Debt— vrithout any communica- 



(a) In a note to Willett p. Pringle, 2 Bos. aid PuU. N. K. 
p. igi* 
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tion with the Commissioners, or the Assignees of the 
Bankrupts. The Affidavit in support of the Petition 
is only, that " there are no joint Effects to be divided," 
not that there were no joint Effects at the time of the 
Bankruptcies. 

Mr. Bell, in Reply : — 
It never was determined, nor ever will be, thftt a 
Creditor selling his Pledge, without applying to the 
Commissioners, is not entitled to prove his Debt. It 
cannot be supposed they would sell the Valonia at an 
under value. It was their interest to get their Debt 
reduced as much as possible. In the Case of Ex parte 
Hill, the Rum must have been sold after the Bank- 
ruptcy. No question could have arisen if it had been 
sold before. 
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The Vice-Chancbllob :— 
The Proof was directed by the Lord Chancellor under 
Hutchinson*^ Commission ; and if aUowed in that Case, 
it must be admitted in this; for the question is the 
same in this Case as in that. Ex parte Hill is a clear 
decision, that a Pledge of joint Property does not pre- 
vent Proof upon the separate Estates of the Bankrupts, 
if there is no other joint Property. The selling of the 
Pledge, without applying to the Commissioners, does 
not destroy the right to prove. If any Fraud, it might 
be made the subject of inquiry ; but no Fraud in the 
Sale is proved, or suggested. The Petition must be 
granted. 
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17th and i8ib NORRIS and others^ v. HARRISON and others. 
August. 

f^ooTfJd '^^^ Reverend William Bell, by his WiU, May 1815^ 
11,000/. Bank ^^mongst other Bequests, willed as follows : — " Whereas 
Stock kMnoito I am sole Executor under the Will of my Brother 
pass an addi- John Bell, Esq. late of Fludyer Street, Whiiehull, de- 
twnal Cajntal ceased, and there is standing in his name in the Books 
^l-J^ of the Goyemorand Company of the Bank of England, 

the IViU and ^® ^^"^ ^^ 1J69^« 165. *j d. Four per Cent, reduced 
before the Testa- Bank Annuities, I hereby inform my Executors, and 
tor*s deaikj in SisterMrs.Ltfry Be//, that the said Sumof 1,159/. 165.7 J. 
respect of the jg p^j^ of, and belongs to what was the Real Estate of 

tained tn the possessed as Tenant for Life, under the limitations of 
56 Geo. IIL the Settlement made on the Marriage of my said 
c. 96. Brother, and which Estate, after my decease, is settled 

J.B,Tenantfor qh ^y only surviring Sister Lucy BeU, for her life. 
Life, Remainder ^^^^ afterwards died in the Testator's Ufe-time), and 
j%^^jL a ' after her decease, is by the Will of my i^aid Brother 
J. B. in Fee. John Bell, devised to his Grandson, Robert Smith 
Dwing Life of Webb, second Son of Philip Smith Webb, late of, 8cc. 
J, B. Houses on deceased ; and I do further declare, for the information 

the Estate^ in- of my Executors, and others whom it may concern, that 
swred by ktm^ 

were' burnt down, and Insurance Money paid to J. B. which was placed in the 
Funds m his name. J. B. bv his WiU devised the Estate to JR. S. Wi in Fee, 
and his Personal Estate to W. B. W.B. applied part of the Insurance Money in 
repairin^a House upon fie Estate. The Insurance Money unapplied remained 
standing in J. B's. name. W. B. by his Will, stated the circumstances, as to> 
the Fund so standing in his Brother's name, and bequeathed the residue of his 
Personal Property : Held, that the Insurance Monty unapplied was subject 
to the uses of the Settletnent, and passed to R. S. W. the Devisee of J. B« 

TenasUfor Life died at nine o'clock at night, on the sgiA September, and 
held that, he xoas not entitled to a quarterns Rent due on that day. 
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the said Sum of 1,159/. l6«. "jd. Three per Oent. re- 
duced Bank Annuities, is the Balance or Remainder of 
Monies paid by the Sun Fire Office to the said John 
BeU, for Houses belonging to his said Real Estate, 
which were burnt down in the Ufe-time of the said 
John BeU, and were not rebuilt by him ; and which 
Monies so paid to the scud John BeU, were by him 
laid out in the purchase of 2,817/. 55. *jd. Three per 
Cent, reduced Bank Annuities, out of which last-men- 
tioned Sum, after the decease of the said John BeU, 
when the House No. 128, in LeadenhaU Street, then 
belonging to me, was burnt down, I took the Sum of 
i>657/. 9^. Three per Cent* reduced Bank Annuities, 
and with the produce of that Sum, added to the Sum 
of 1,125/. Sterling, which I received from the Hand- 
in-Hand Insurance Office for the s^id House, I built 
the present House, No. 1 28, in LeadetiKaU Street, to the 
great improvement of the said Estate, and the particulars 
of the expense of building that House will be found 
stated in my book of the receipts from and payments 
on account of my said Brother's Estate." And whereas, 
under the Will of my said Brother John BeU, I am 
empowered to give and dispose of the several capital 
Sums of ly^oo/. &c. which said several Sums are now 
standing in the books relating to the said several and 
respective Stocks in the name of the said John BeU. 
Now I do hereby give and bequeath the said several 
Sums of 1,400/. Bank Stock, &c. unto John Norris-' 
jipon certain Trusts mentioned in the Testator's Will.. 
In another part of his Will the Testator bequeathed as 
follows: — '* I give and bequeath the Sud^ of 11,000/^ 
Capital. Bank Stock, now standing in my name in the 
Books of the Governor and Company of the Bank 
pf England, unto W. N. Tonge, Esq.*' the Dividend«» 
VouTI, T 
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Interest, and 9tocksA% iheMf, to ' and for lus thmi 
proper use and benefit, for and ddfing the WMn of bis 
natural life, and nubject thereto. In Tn:^, to ptty, 
assign, and tmnsfer the said ii,oooZ. Bank 9tod, 
unto, between, and amongst all and erery the CSiild 
and Chiidi-en of htm the said William N. Tangt, 8ic. 8cc. 
The Testator, after various other Legacies, gave tSL the 
rest and residue of his Personal Estate to his Tftistees, 
upon Trusts expressed in his Will. 



Under a Marriage Settlement in 1753, the Testa- 
tor^s Brother John Bell, vrta Tenant for life of the 
Estates, with Remainder to William Bell for life. 
Remainder to John Bell, in Fee. John Bell being 
thus Tenant for Life in possession, with Remainder to 
William Bell for Life, by his Will, 1st rf August 1796, 
devised the Estate to the Defendant Webb, in Pee ; and 
bequeathed all his Personal Property to the Testator, 
William Sell. In 1794, when John Bell was in pos- 
session as Tenant for Life, some Houses on the Estate 
which had been insured by him, were consumed by 
fire. The Insurance Money was paid, and laid oaft 
by John Bell in the purchase of 2,817/. 5 s. 7 rf. ^fUrce 
per Cent, redueed Annuities. John Bell did not rebuild 
the Houses, but let the Sit^ on which the Houses stood 
for a Timber Yard. After the death of John Bell, his 
Brother William Bell, who was in possession as Tenant 
for life of the Estate, applied part of the 2,817/. ss.yd. 
Three per Cetits. which were standing iii the name 
of his Brother, i.e. 1,657/. 95. Three per Cents, in 
rebuilding of a House which formed part of the 
Estates. The Remainder of the 2,817 /. 51. jd. Three 
per Cent^. stood in the name of John Bell, at the de- 
cease of his Brother WVWtfm Bell. William BelFs Will 
notices this Fund in his Will, in the manner before stated. 



CASES Iir CHANCERY. 

• 

By the Settlement in 1 753, a power was giTen to the 
Ifaoaats for Life to grant Leases, &c. so as u(K)n erery 
sash Lease thece should be reserved qtiarterly 10 every 
yeai the best improTed Rent. The Testator, William 
Bell, granted several Leases to different persons of 
£ierent parts of the Estate, dated at Christmas, with 
Rents reserved quarterly upon Lady-day, Midsummer- 
day, Michaelmas-day, and Christma»<lay, in every 
year. At the time of his decease, on the 29th of Sep- 
tember 1816, at nine o'clock at night, there were two 
quarters Rent due from die several Tenants* 

The Testator also was at the time of making his 
Will, possessed (amongst other Property) of 11,000/. 
Bank Stock, which then stood in his own name in the 
Books of the Governor and Company of the Bank of 
England ; and there was also standing in the name of 
his Brother, 1400/. Bank Stock, together with other 
Property. 

In June 1816, the Bank of England, under and by 
virtue of an Act of Parliament, 56 Geo. IIL c. 96 (a). 
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(d) The third Section of 
this Act runs thus : — •* And 
be it further enacted, that in 
consideration of the said ad- 
vance of Three Millions for 
the Public Service as afore- 
said, the Capital Stock of the 
said Governor and Company 
be« and the same is hereby in- 
creased and extended from the 
Sum of Eleven Millions Six 
hundred and Forty -two Thou- 
sand Four hundred Pounds, of 



which the same now consists, 
to the Sum of Fourteen Mil- 
lions Five hundred and Fifty- 
three Thousand Founds, mak- 
ing an increase or addition of 
Two Millions Nine hundred 
and Ten Thousand Six hun- 
dred Pounds Capital Stock ; 
and that the said Sum of Two 
Millions Nine hundred and 
Ten Thousand Six hundred 
Pounds Capital Stock shall 
be appropriated and divided 
T a 
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cau8e4 an addition of Twenty-five per Cetit. to be made 
to the Capital of every Proprietor of Bank Stock, 
whereby the 1 400 /. Bank Stock standing in the Tes- 
tator's Brother's name, was increased to 1,750/., which 
Sum was standing in the Testator's Brother's name ; 
and the 1 1 ,000 /. Bank Stock standing in the Testator's 
name at the time he made his WiU, was increased to 
the Sum of 13,750/. which last-mentioned Sum was 
standing in his name at the time of his death. 

Upon this Will, and the circumstances, three Ques- 
tions arose ; 



amongst the several Persons, 
Bodies Politic and Corporate, 
who were Proprietors of Bank 
Stock on the Twenty-third 
day of May One Thousand 
Eight Hundred and Sixteen, 
at the rate of Twenty-five 
Pounds for every One hundred 
Pounds of Bank Stook which 
such Persons, Bodies Politic 
and Corporate, were then 
respectively Proprietors of, or 
had standing in their respec- 
tive names, in the Books kept 
by the said Governor and 
Company for the entry and 
transfer of such Stock, and so 
in proportion for a greater or 
less Sum; and such division 
and appropriation shall be 
placed to the credit of the 
respective names of such per- 
sons. Bodies Politic and Cor- 
porate, in the Books of the 



said Governor and Company 
accordingly; and all sach 
Persons, Bodies Politic and 
Corporate, shall from the time 
of such division and appro- 
priation, be lavrfttlly entitled 
to the additional Sum of Bank 
Stock so placed in or to the 
credit of their respective 
names, and shall respectively 
be entitled to be paid the 
same rate of Dividend there- 
on, and to possess and enjoy 
the same Profits, Privileges, 
and Advantages in respect 
thereof, in like manner, to all 
intents and purposes, as they 
were entitled to be paid, pos* 
sess, and enjoy in respect of 
the Bank Stock which stood 
in their respective names on 
the said Twenty-third day of 
May One Thousand Eight 
hundred and Sixteen/' 
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1st. "Whether the Sum of 2,817/. 5*. *jd, Threeper 
Cent, reduced Annuities, invested under tjie circum. 
stances mentioned in tlie Testator's Will, did not become 
subject to the Trusts of the. Settlement and will of the 
Testator; and whether the Defendant, R. S. Webb 
was not entitled to have the 1,657/. 9^* 2%reeper Cents. 
expended by the Testator, replaced in reduced Annui- 
ties, and to have the whole thereof, together with the 
Interest of the whole since the death of the Testator, 
tranferred to him? 
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2d. Whether, as the Testator died at nine at night 
on the 2gth September 2816, the Defendant Webb was 
not entitled to two quarters of Rent due on that day, 
viz : the Quarter due at Midsummer, and that due at 
Michaehnas ? 



3d. Whether the additional Capital given by the 
Bank, in pursuance of the Act, after the Testator's 
Will, passed to the Legatees of the 1400/. Bank Stock 
standing in the Testator's Brother's, name; and, whethe^ 
the additional Capital given in like manner in respect of 
the 11,000/. standing in the Testator's name, passed to 
the Legatees of that Stock? 

Sir Samuel Rtmitty, and Mr. Daniel, for Plain- 
tiffs, the residuary Legatees of the Testator 
William Belli— 
John Bell, the Testator's Brother, might have been 
compelled by the Testator to lay out ia- Buildings, the 
Money paid by the Insurance Office, but not having 
done so, the Defendant Webb, the Devisee of John Bell, 
has no claim to the Money. It formed part of the 
Personal Estate of John BbH, which Personal Estate 

T 3 
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was bequeathed to the Testator William Bdl, under 
whose Will, the PlaintiiTs claim as residuary Legatees. 
The Will of William Bell proves nothing to the pur- 
pose. It only states what Money kas been received, 
and what laid out^ leaving it to be decided to whom the 
Money belongs. If the Remainder-man, Webb, is 
entitled to the 1,159/. Three per Cents, there is no pre- 
tence for saying he is entitled also to the Sum of 
i>657/. 9^- Three per Cents, which was apgjied in the 
improvement of tlie Estate. The 1,159/. Three per 
Cents, belongs to the Residuary Legatees. 

With respect to the quarter's R.ent due on the day 
when the Testator died, that also is claimed by the 
residuary Legatees, as part of the Testator's Property. 

The residuary Legatees are clearly entitled to the 
additional Capital given in respect of the 1 1,000 /• 
Bank Stock bequeathed by the Testator, the same 
having accrued after the Testator made his Will. It 
was so much distinct Stock acquired after the making 
of the Will ; and though it arose in respect of the Stock 
which he had bequeathed, it does not pass by the 
Bequest of that Stock. It may be different as to the 
bequest of the 1400/. Bank Stock standing in the name 
of the Testator's Brother, over which the Testator had 
a power of disposing, as the Testator expresses an in- 
tention of giving the whole of his Brothei^s Property; 
and there is no residue given as to that Property. 

Mr. Leach, Mr. Wetlierett, and Mr. Wilbraham, 
for the Legatees of the Bank Stock : — 
The Will was made 11th of May 1815. In June 
1816, the Bank added a Capital of Twenty -five per 
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Cm^. On the 29th of September 1816, the Teatator 
died. The additional Capital must be considered as 
aR accretion to the Original Stock, and as passing with 
the corpus of the Stock. It was not a purchase by the 
Testator of additional Stock, in which case it would 
not have passed* If instead of Bank Stock these had 
been J&ree per Cent. Annuiiies, any Dividends accrued 
due after the WiH would clearly have pfiased. The 
Bequest of the 1 1,000/. Bank Stock must be con&idered 
as the Bequest of so much of the Capital in a greak 
Partnership concern, which the Bank is, and the addi^ 
tional Capital given by the Bank must be considered 
as Profits in that concern in respect of the 11,000/^. 
Capital ; the consequence is, that by bequeathing sa< 
much Capital, thq profits afterwards declared in the^ 
shape of additional Capital in respect of such Capital, 
must pass to the Legatee. If this additional Capital, 
had been declared the day after the death of the Tes« 
tator, the liegatees would have been entitled, and what 
difference can it make, that the additional Capitsd was ^ 
given before he died P 
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Mr. Sugden, and Mr. Richards, for the Defendant 
Webb :— 

On the part of ihp Pefeodant WM, we claim the 
2,817/. 5<. 7 cf. Three per Cents, being the Insurance 
Money received in respect of the Houses burnt on the 
settled Estate. T%is was not the Case of a Tenancy 
for life, with Remainder in Fee, without any inter- 
posed limitation, for there was a Remainder to WilHamr 
Bell for Life. This Money received from the Insurance 
Office must be considered as Real Estate, and subject 
to the uses of the Settlement in 1753. The moment 
after the Insurance Money was received, the Remainder- 

T4 
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man for Life, William Bell, might haye filed a Bill, ancT 
obliged his Brother John Bell, to lay out the Money 
upon the Estate. John Bell could not elect to take 
the Money as Personal Estate, unless with the concur* 
rence of fVilUam Bell, the Remainder-man for life^ 
John Bell did not dispose of it in his Y^ill as Personal 
Estate, nor did William Bell, by his Will, consider it 
as Personal Estate to which he was entitled under the 
Will of his Brother; but from the mention made of 
this fund in his Will seems to haye considered, it as- 
belonging to the Real Estate devised to defendant TFefrft. 
John Bell was not justified in applying part of the 
Insurance Money in rebuilding other Houses, though 
on the settled Estate. If entitled at all to employ the 
Money upon the Estate, it must have been to build 
new Houses on the Site of those burnt down. With 
respect to the Rent, the Defendant Webb is clearly 
entitled to the last quarter due at Michaelmas, the 
Testator having died before midnight, viz. at nine 
o'clock at night, on the 2gth of September. That ia 
established by several authorities ; by Clunks Case (6)» 
Duppa V. Mayo (c) Lord Rockingham v. Penrice (ji). 
Cutting V. Darby (f), Leftley v. Mills (/). 

Sir Samuel Romilly, in Reply : — 
The Holder of Bank Stock cannot be considered as 
a Partner with the Bank. If that were so, a Bill 
might be filed against the Bank for an account of 
Profits made from day to day. It would lead to the 
most involved and perplexed questions. But suppose 



(A) 10 Rep. 127. b. 
jdc) i Saund. 287. 
(cO I I*. Wms. 177. 



(e) 2 Black. 1075. 
(/) 4T.R. 173. 
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it a Partnership; suppose a Share is given in a Joint 
Stock concern, it would not pass profits accruing after 
the making of the Will. If the Bequest were of the 
whole of a Man's Interest in a Partnership Concern^ 
that might pass Profits which accrued after the Will. 
Suppose before the Act of Parliament, instead of giving 
additional Capital, the Bank had given a Bonus in other 
Funds, looo/. Three per Cents, for instance, or an ad- 
ditional Dividend of I'wenty-^ve per Cent, this would 
not have passed to the Legatee of 1 1 ,000 /. Bank Stock ; 
he would not be entitled to that, and also to the 1000/. 
Three per Cents, or the increased Dividend. Here 
sixteen Months only elapsed between the Will and the 
Death of the Testator ; but suppose twenty years had 
elapsed, could the Legatee have claimed all the advan- 
tages in respect of the Stock which had accrued pos- 
terior to the Will? Suppose a Female Slave is be- 
queathed by Will, and she has afterwards a Son, who 
grows up to a Man, and then the Testator dies, does the 
bequest of the Mother pass her Son ? So if a Mare be 
bequeathed, which afterwards has a Foal that grows up 
to a Horse, and then the Testator dies, does the Gift of 
the Mare pass also the Horse ? Surely not. 
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With respect to the quarter's Rent due at Michael- 
mas, it is difficult to contend, after the authorities, that 
the residuary Legatees are entitled to it, but they are 
clearly entitled to the quarterns Rent due at Midsummer ; 
they are entitled also to the 1,659/. 9^* Three per Cents. 
In respect of the Insurance Money unapplied, received 
by John Bell, the WiU of WiUiam Bell does not affect 
the Question as to this Sum ; he only states how the 
fact was, leaving it to be determined who was entitled 
to the Money. 
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I0iy. The Vicb-Chancsllor : — 

With respect to the 1,159/. ^^<* 7^- Consob, daimed 



1. No»M»_^ \3y the Defendant Webb, as Insurance Money received 

^ ' by the Testator, in respect of a House burnt on the 

HAmaisoM Estate of which the Testator was then Tenant for Life, 

and others, with Remainder to the Testator William BeU for Life, 

with an ultimate Remainder to John Bell in Fee, and 
which the latter by his Will deWsed to the Defendant 
Webb in Fee, and bequeathed all his Personal Estate to 
the Testator William Bell, I think he is clearly mtitled 
to it. The TesUtor, William Bell, appears by his WiU 
to have thought so, for he conscientiously states the 
circumstances ; he appears to set apart the Money, as 
belonging to the Remainder-man, describing it, '* as 
part of and belonging to what was the Real Estate of 
his Brother John Bell." Nothing conld .more strongly 
show the Testator's abandonment of all claim to thia 
Money, as Personal Property of his own. If the House 
had been rebuilt, it would have gone to the persona 
successively entitled. The Insurance was for the bene- 
fit of all parties. The money was not laid out, but set 
apart to ameliorate and restore the Real Estate. Those 
who claim under the Testator cannot dispute his aban^ 
donment of any« Claim on this Fund. It is evident that 
^ both John, and the Testator William Bell considered this 

Money as UaUe to the uses of the Settlement. I think 
it quite clear, therefore, that the Fund bekngs to the 
Defendant R. S. Webb ; but as to the Money laid out 
by the Testator William BeU, I think the Defendant 
Webb has not any claim to that, aa it was laid got on 
^Estate for the very purpose to which it waa oiiginaUy 
destined. 
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The last Quarter's Rent from Micbaelnuu to Cbritt^ 
mas goes, without doubt, to the Defendant Webb. 

With respect to the Legacy of 11,000/. Bank Stocky 
standing in the Testator's name, it. appears, that 
in the interval between the Date of his Will and th^ 
Testator's death, a Bomis of 25 per Cent, was given 
by the Bank, under the 56th Geo. III. c. 96, s. 3. 
1 — [His Honor here* dtated the third Section of the 
Act (a).]— The Bill states, that the additional Capital 
given by the Bank under this Act, increased the Snm 
of 1 1,000/. Bank Stock to 13,750/. and the question is« 
whether. the Legacy of 11,000/. Bank Stock passed 
also the addition Capital given upon it by the Bank* 
There are many Cases, as to the effect of a Bonus, and 
of an increased Dividend, given by tne Bank. The 
Bonus has been considered as an accretion to the Capi- 
tal, but the increased Dividend has been held to belong 
to the Tenant for Life. The Cases are all referred to in 
Barclay v. Wainewrigkt (g), the last Case on the subject; 
in which the Lord Chancellor considered the additional 
Dividend as belonging to the Tenant for Life. I men- 
tion these Cases to show I have not been inattentive 
to them; but they have but a distant bearing upon 
the present Case; for this is not a question arising 
between a Tenant for Life of Stock, and a Remainder^ 
man. 
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It is clear that the Capital was only 11,000/. Bank 
Stock at the time the Testator made his Will. That 
Sum is specifically given by the Testator. It has all 



(a) Stated aniCf p« 371, io note, (g) 14 Ves. 66. 
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the* characteristics of a specific Legacy ; it is a Gift of 
" the Sum of 1 1,000/. Capital Bank Stock, now itanding 
in my Name in the Books of the Goveraor and Com- 
pany of the Bank of England." Suppose the Testator 
had died the next day, only that precise Sum standing 
in the* Testator's Name could have passed. He does 
not bequeath the whole of his Bank Stock, but only the 
Stock '' now standing in my Name.^ Did then this 
Legacy prospectively pass the new acquisition of Capi- 
tal Stock in June following? It is said that this 11,000/. 
Share of Bank Stock must be considered as a Partner- 
ship Share of so much in the Capital of the Bank ; and 
that the subsequent addition of Capital, in respect of 
the 11,000/., belongs to the Legatee of that Sum, as in 
the nature of Profit, and follows as an appendage to 
the 11,000/., Bank Stock given by the Will. Com- 
parisons require to be watched; they often mislead. 
This is not like a Share in a Partnership concern, 
where each Partner has a right to call for an account. 
It does not appear here when the Profits accrued to 
the Bank, in respect of which the additional Capital 
was given. Before the Act passed, it was illegal in the 
iBank to create an additional Capital ; they were pro- 
hibited from increasing their Capital. 7*hough the 
Testator had foreseen that some advantages would - 
accrue in respect of his Capital, yet he could not foresee 
that it would arise in the shape of additional Capital, 
for the Act which enabled the Bank to give an addi- 
tional Capital, passed subsequently to his Will, th6 Will 
being in May 1815, and the Act afterwards passing 
in June 1816. Whether the Testator acquired the 
additional Capital under the Act of Parliament, or by 
Gift, the efieet would be the same ; it could not pass 
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under this Legacy. The specific Legacy is of i i^ooo /. 
Bank Stock; and it cannot be said that 13,750/. Bank 
Stock, passes under a Legacy of 11,000/. Bank Stock. 
There are no words in the Will to pass the additional 
Capital to the Legatee. On the s|kme principle, the 
Legatees of the 1400/. Stock, standing in the name 
of the Testator John Bell, are entitled only to that 
Stock. V 
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Ex parte . 

A PERSON, stating himself to be a Creditor, bat «"tAugusU 
who had not sworn to any debt under the Commission, . 
or m support of the Petition, petitioned that a Com- cannot peiiHom 
mission might be superseded; but the Vice-Chancellor totvpersedea 
said, a Creditor, who had not shown himself to be such, Cornmmitm. 
could not present such a Petition. 



Mr. 



for the Petition. 



Mr. Wetherell, contra. 



Ex parte 



A PETITION was presented by an Equitable Mort- 
gagee, to have his Pledge sold, and to be allowed to 
prove for the remainder; and that the Costs of the Peti- 
tion might be paid out of the Bankrupt's Estate, as it was 
owing to his conduct, that a regular Mortgage had not 
been made: but the Ftce-CAnficeZ/or held, the Petitioner 
must pay the Costs of the Petition ; and that this Case 
ought not to form an exception to the general nile. 



Same day* 
Eqmtahle Mori' 
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1817. 
• ' 

Ex parte ELDER in the Matter of WILLIAMS. 

19th and 8sd William Williams, prior to and in consider- 

O M 'a e of *^*^^ ^^ ^^^ Marriage with Martha Davies, executed 

JF. W. then in ^ Bond, dated 4th Nov. 1803, to George Rees and 

goodcircum' Thomas Palmer, in the penal Sum of 4,000/. with a 

stances, he gave Condition for payment to them of 2,000/. within one 

a Bond to Trus- Month after demand, and for payment to them in the 

tees/or 4000 1, ^^^^ ^:^^^ ^f interest upon the 2,000/. by equal half- 

-^ yearly Payments, on the 4th May and 4th November 

2^/. within ^^ ^v^T^ y^a^' "Po° «"<^^ Trusts as were contained in an 

one Mmth after Indenture of Settlement of even date. By the Settle- 

demandy and for ment, after reciting the Bond, it was declared that Rees 

payment to them and Palmer should, when the 2,000/. should be received, 

M the mean ttme inygst the same in Stocks or Funds, and pay the Divi- 

A / h dends to Martha Davies, for her separate use, during 

h If' a I - *^^ joint Lives of her and Williams ; and in case she 

ments upon such should survive him, to pay the Dividends to her during 

Trusts as were her life, and in case Williams should survive her, to 

contained in an pay the Dividends to him during his life ; and after the 

Indenture of death of the survivor, to divide the Funds among the 

«n . y (jjjjjdpgu Qf ^j^g Marriage equally. The Settlement then 

*/ wasvnviied ^^^^^^^^ ^ Proviso/ that the Trustees should not call in 

that the TrmS' ^^ demand payment of the 2,000 /. or any part thereof, 

tees should not during the Life-time of Williams, without his consent ; 

sail in or demand and that until payment of the 2,000/. the Trustees 
payment tjf the 

sooa/. or any part thtrerf, during the Life of W. W. The Interest of the 
itooot. xoas several years in arrear. W. W. afterwards became Bankrupt^ 
never haXfing consented to a demand uptm him for the 2000/. Heldf ike 
9000/. was proveable against the separate Estate of IV, IV, 
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should receire the Intereat veeiired byllie Bond, and 1917. 

staDctd posseMied thereof, upon the Trusts before men- ' '' ' 

tioned, concerning the Dividends of the Stocks or ^ parte 

Funds directed to be purchased with the 2000 1 when ^^^^^^ ^ *«^ 

Ai^ V i J I. J Matter of 

the same should be received. ^ 

Williams. 

On the 26th March 1811, a Commission of Bankrupt 
iissued against Williams and his Partner, Clmmbtrlaynt* 
The Petitioners, separate Creditors of Williams, proved 
Debts under their Commission, t6 the amount of 900/. 
upon the separate Bstate of WilKamt. Rees and Palmer 
also, the Trustees in the Bond and Settlement, were 
permitted to prove as separate Creditors, to the amount 
of 2000/. against the separate Estate of Williams, upon 
the Bond, 4th November 1803, given to them upon the 
Trusts dadared by the Indenture of Settlement before^ 
mentioned. 

The Petition stated, that, at the date of the Bond and 
Settlement, and up to the date of the Commission, no 
notice was given to Williams, nor was any demand made 
on him by the Trustees to pay the 2000/., nor had he 
paid any Interest thereon, nor did Williams at any time 
agree with the Trustees, or in any manner consent to 
their calling in the 2000 /. The Prayer of the Petition 
was, that the Proof of the Debt might be expunged, 
and that the Dividend declared on the separate Estate 
of Williams, in inspect of the sooo/. might be stayed 
uAtil the Petition was heard, and that the Assignees 
might, out of the ^separate Estate, pay the Costs of the 
Petition. 

The Petition was supported by an Affidavit, and 
Affidavits were made on the other side. 
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1817* Mr. Bell, and Mr. Montagu, for the PetitioQ :-« 

' ^ ' The Bond refers to the Settlement, and both must 

Lx parte y^ ^^ together; and it must be clear they were in- 
Matte f *®i^ded as a Fraud on Creditors. The Bankrupt received 
Williams. ^^ fortune with his Wife, and had not 2000/. when he 

made the Settlement. No demand was made, nor was 
any necessary; for the Trustees were not to demand 
payment of the 2000/. unless with the consent of 
Williams. In the Matter of Murphy (a), a Bond was 
given by a Trader, previous to his Marriage, to a Trus- 
tee ; and by Marriage Settlement of the same date it 
was covenanted, that the Sum mentioned in the Bond 
was to be payable only in the event of the Wife sur- 
viving the Husband ; and it was also covenanted, that 
in case of the Husband failing in his circumstances, but 
not otherwise, the Trustee should sue on the Bond; the 
Husband failed, and it was held by Lord RedtidaU that 
the Trustee could not be admitted a Creditor. The 
same point was so determined by the same Judge, in 
JEIr parte Henecy {b). This is only doing the same thing 
in another form. In Higginson v. Kelly (c). Lord 
Manners says, " a Trader cannot on his Marriage settle 
his Property in such a manner, that in ^e event of his 
Bankruptcy his Wife shall be entitled to it in preju- 
dice of his Creditors." This is such a Settlement ; for 
unless Bankruptcy was apprehended, it cannot be sup- 
posed this man, who was in trade, would ever consent 
to have a demand made upon him for 2000/. If the 
Bond had been given payable immediately, or in six 
Months, upon demand made_ by the Trustees, it might 

% 

(a) 1 Scho. and Lefr. 44- (c) i Ball and Beatty, p. 

(&) ^entiuDfd Arg. lb. 253. 

P 4^. 
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have been proved. Marriage being a good considera- 18I7'. 

tion for the Bond; but this Case is very diflferent; the 



Money not being demandable, unless with the consent ^^ P^'^^^ 

of Williams. This Bond and Settlement must there- E^'^^R* '" the 
^ _ . , , in , 1 -r* 1 T Matter of 

fore be considered as a Fraud on the Bankrupt Laws, Williams 

and the Debt ought to be expunged. 

Mr. Treslove, contra : — 
It is proved by Affidavits, that Williams possessed 
double the amoimt of the. Sum for which the Bond was 
given when he married. The Bond and Settlement were 
executecl in 1803, and the Bankruptcy did not take 
place till 1811, so that Bankruptcy was not in the con- 
templation of the parties. 

There was a breach of the condition of the Bond 
many years previous to the Bankruptcy ; and that cir- 
cumstance, according to ex parte Winchester (d), which 
Case is sanctioned in the Case cited of ex parte 
Rotolat (e) renders the Debt proveable. The Affidavits 
on the part of the Petitioners state, that no Interest 
was paid on the Bond. Affidavits, therefore, on the 
part of the Res^ndents, as to that fact, were unneces* 
sary. In ex parte King (f), where a Bond was given 
to replace Stock, and pay the Dividends, Lord Eldon 
says, ^ If the Bond had been forfeited, either as to 
the Capital or the Dividend, it would have done ; as if 
though the Bankruptcy was previous to the time at 
which the Stock was to be replaced, a forfeiture had 
been incurred by not paying the Dividend; and the 
Petitioner might, in either case, have proved." Here, 

(d) 1 Atk. 117. (/) 8 Ves. 335. See also 

(0 s Rose, p. 416. ej parte Day, 7 Ves. 301. 

Vol. II. U 
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therefore, as no Interest was paid, and the Bdnd was 
forfeited at Law, the Debt was proyeable. If the Bond 
had not been forfeited by the non-payment of Interest, 
then, I adroit, according to ex parte Alcock (g), the 
Debt could not be proved. 

The object in m^ing thi* Money payable only on a 
demand made with the consent of the Bankrupt, was, 
to prevent the Trustees incurring any responsibility by 
not making a demand; for if the Money had been 
payable simply ^n a demand made by the Trustees, they 
would, for their own safety, have made the demand 
immediately, as is observed in ex parte Alcock (A). In 
the Cases in Schoales and Ijcfroy there was a clear 
design to defraud Creditors. 

Mr. Bell, in Reply : — 
This is certainly an important Case ; if this Debt can 
be proved, the doctrine in the Cases cited from Schoales 
and Lefroy might as well be expunged. Here the 
Parties never designed that the Interest should be paid, 
nor could it have been recovered, the Husband living 
with and supporting his Wife and Family (0- If he 



(g) 1 Ves. and Bea. 176. 

(A) Ibid. 179. 

(i) In several Ca^es it has 
be^i held, that where the 
Husband has been permitted 
by his Wife to receive the in- 
come of his Wife's separate 
Estate, she, on an account 
prayed against him, shall not 
have the account carried back, 
Jb^}f(md a year. It was so held 
in Townsend v. Windham, 



a Ves. senr. 7. Peacock v. 
Monk, ib. I go; and such ap- 
pears to be the opinion of 
Lord Chancellor Eldon^ Parkes 
V. White, 1 1 Ves. S35. In a 
Case also (not, I believe, in 
print,) of Burdon v. Burdon, 
at the Rolls, 5th July 1773, 
Sir Thomas Sewell held, that 
where the Husband for many 
years receives Uie separate 
Estate of the Wife, and they 
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had died, the Arrears only for one year could have been 
claimed. Even at Law, I apprehend, the Arrears could 



appear to have lived well to- 
gether, and the Husband dies, 
his Personal Estate shall not 
be wholly discharged from 
what he received, but that she 
shall have an allowance there- 
out for one yearns amount of 
the separate Estate, He said 
there was no diflference be- 
tween Pin Money, which may 
come out of the Husband's 
Estate, or what may be settled 
for the separate use of the 
Wife out of her own Estate; 
and it was said, that Lord 
Camden had made a like 
Decree. 

There are, however, other 
Cases in which it has been 
held, that no account can be 
taken against the Husband, 
not even for one year, as in 
Powell V. Hanke^ 2 P. Wms. 
84, where the Rule is thus 
ably, and generally stated by 
Lord Macclesfield: " As to 
the case of separate main- 
tenance, the Court took notice 
that the Husband's maintain- 
ing the Wife, barred the Wife's 
claim in respect thereof; so 
if there should be a provision 
for the Wife's separate use 
for clothes, if the Husband 
finds those clothes, the Wife's 
cbdm will be thereby barred; 

u 



that in case of the Wife's se- 
parate maintenance, if this be 
not demanded by her, she 
will be concluded, ^ven where 
she has no other person to 
demand it of but her hus- 
band, which probably she 
might be afraid to do; but 
that the principal case was 
not so strong, in regard there 
the Wife might have demand- 
ed it from her own Trus- 
tees ; neither was it material, 
whether the allowance or 
maintenance Money was pro- 
vided out of that Estate which 
was originally the Husband's, 
or (as in the principal Case) 
out of what was the Wife's 
own Estate, for that in both 
Cases, the Wife's not having 
demanded it for several years 
together, shouUl be construed 
a consent from her, that the 
Husband should receive it." 

So, in Squire v. Dean, 4 
Brb. C. C. 326, where, the 
Husband had received Divi- 
dends of the Wife's separate 
Property in the Funds, and 
applied them to the general 
purposes of the Family, and 
the Wife survived the Hus- 
band, Lord Loughborough f re- 
fused to give her representa- 
tives an account of the Divi- 

2 
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not have been recovered, and it would have been pre^ 
sumed, that the right to demand them was given up. 



Ex fHirte 
Elder, in the clends, against the Represen- 



Matter of 
Williams. 



tative of the Husband. The 
Case is shortly reported, with- 
out aiiy a^^menty or a state- 
ment that any Cases were 
cited. This Case was foHowed 
by Smith r. Lord Camelford, 
3 Ves. junn 716, in which 
the sameJudge, held , « Thoagh 
the Property was settled to 
the Wife's separate use, yet 
if she permitted him to spend 
the Income, he is not account- 
able; ncxty he is her personal 
representative." In that case, 
therefore, it was not material 
to insist on an account for one 
year, as the Husband was the 
personal representative of the 
Wife. The next Case is Dal - 
biac r. Dalbiac, 16 Ves. 126, 
where Sir fVilliam Grants M.R. 
held, that the account of bye- 
gone Dividends could not be 
taken farther back than from 
the Husband's death ; but the 
Report does not state any ar- 
gument on the point, nor does 
it appear that any Case was 
cited. The Reporter refers to 
Parks V. White, 11 Ves. 209, 
before alluded to, but it was 
. held - there, that the Court 
would give the account for 
oue year. 

The authorities, it thus ap- 
pears, are conEicting upon 



this point. The Reader will 
decide where the preponder- 
ance lies. If the Husband is 
permitted to receive the Wife's 
separate Estate, and be applies 
it in the support of the fiimily, 
why should he be account- 
able even for one year? The 
reason why an account was 
given for one year in the Cases 
cited, does not appear; per- 
haps it was firom this con- 
sideration, that if the Wife 
has differences with her hus- 
band, i^kI files a Bill for an 
account, or if the Husband 
dies, she might be without 
any pre^fursubsistence, unless 
she could claim an account 
for a year past. 

In Fowler r. Fowler, 3 P. 
Wms. 354, the Rule is thus 
expressed, ** Where Vin Money 
is secured to the Wife, and 
it appears that the Hus- 
band notwithstanding provides 
the Wife with Clothes and 
other necessaries, this, during 
such time as the Wife is so pro* 
videdfor by the Hushandy will^ 
be a bar to any demand for 
her arrears of Pin Money." 
This, though a sensible dis- 
tinction, does not appear to 
have been followed in pre- 
vious, or subsequent^ Cases. 
The Cases fully establish theie 
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We say this is a Fraud on Creditors ; a contrivance to ]g]7. 

enable the Trustees, with the Bankrupt, whenever in ' "" ' 

danger of becoming a Bankrupt, to secure this demand. ^^ V^''^^ 

I admit Winchestet^B Case ; that was a bona fide ^'"*^^» ^" ^}^^ 

Matter of 
transaction, but this is not; the Money was only fle- Williams 

mandable with the consent of the Bankrupt; it is an 

ingenious scheme, adopted with a view to evade the - 

decisions in Schoales and Lefroy. Suppose Williams, 

knowing he must be a Bankrupt, had consented to a 

demand upon him for the Sum of 2000 /. that would 

have been a Fraud on the Creditors. In ex parte Alcock 

the dilaim did not depend upon the Bankrupt's wilL 

The Vice-Chancellor — [after stating the facts iad Augutu 
of the Case] : — 
The question arising out of these facts, is. Whether 
the Debt of 2000 /. is proveable under this Commission? 
Is there any legal Debt? It is clear there is. The 
Bond was conditioned for the payment of Interest during 
the life of Williams the Bankrupt, and the Petition 
states there was an Arrear of Interest. The Bond was 
clearly forfeited, and might have been recovered at Law. 
Being thus forfeited before the Bankruptcy, the Cer- 
tificate would have been a Bar. When once a Bond 
is forfeited before Bankruptcy, though there may be a 
right in Equity to prevent proceedings at Law, upon the 
Bond, still, in case of Bankruptcy, Equity will not 
restrain the Obligee from proving, unless on equitable 
grounds. The case Ex parte Winchester {k) is not dis- 
puted. Lord Hardwicke expressly says, ** If a Husband 
becomes Bankrupt after a breach of payment to Trus-* 

is no difference between Pin {k) 1 Atk. 117. 

Money, and other separate 

Property. 
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1817. ^^^ (which is the present case), they have always 

' ^ ' been admitted Creditors upon equitable tenns.'* If 

Ex parte there had been no Forfeiture at Jaw, the. Debt then 

Elder, in the ^q^j ^^^ j^j^yg heea proveable, as determined by Lord 

Hdrdwicke in ex parte Groome (wi). So, in Bonds to 
Williams. . . .- , -r. , . i. i. . ^ t 

secure an Annuity, if the Bond is forfeited, the party 

• proves the value of the Annuity, aild the Certificate 
is a bar in regard to any claim in respect of the An- 
nuity (n). In ex parte Rawlat (o), the principle acted 
upon in ex parte Winchester was followed. This was an 
undoubted Debt at Law ; but the great difficulty arises 
from the reference of the Bond to the Settlement ; in 
which it is provided, that '' the Trustees should not call 
in or demand payment of the 2000 /• or any part thereof, 
during the Life of Williams, without his consent. Two 
Cases in Sclwales and Tjtfrcy have been cited. The 
present Case does not fall within the application of the 
principle, upon which those Cases were decided. In 
those Cases, the right to prove arose only, in cast of 
Insolvency, and therefore could not be supported. Here 
it is not the Insolvency which is insisted upon as giving 
a right to prove, but the forfeiture of the Penalty of 
the Bond previous to the Insolvency and Bankruptcy. 
This Bond and Settlement were not made in contem- 
plation of Bankruptcy ; nor is any provision made for 
that event. The object appears to have beeii a very 
natural one ; to enable Williams^ a Trader, to use the 
Money in his Trade. He gives the Interest of the 
Money to his Wife for her hfe, and after his and her 

(w) 2 Atk. 114. valued in Case of Bankrupt- 

(«) See Wyllie v, Wilkes, cy. See £r j?ar/e Whitehead, 

Dougl. p.501. As to the man- 1 Merr. 10, 197, 724« 

ner in which an Annuity is (0) 2 Rose, 416. 
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death, 4;he Capital goes to the Children ; but the design ]g]7, 

appears to have been, that the Capital should not be ' '- 
paid till his death, because, until that event, it could Ex parte 
not be demanded without his consent. It is like the ^^?^^' ^° ^^^ 
Case ex parte Winchester. It has been ai^ed, that on ^ 
the eve of Bankruptcy he might consent that a demand 
should be made upon him ; that might be considered as 
fraudulent; but here he gave no such consent to a, de- 
mand ; it is so stated in the Petition. It would be too 
strong to hold that this man, in good circumstances 
when the Bond and Settlement were executed, could 
not have executed them but in contemplation of Bank- 
ruptcy. The Assignees have no Equity to restrain this 
proof; by so restraining them the Parties would entirely 
lose their debt. Ex parte Aleock is not in point. Here 
there was no power in the Trustees alone to call in the 
Money, but a power in the Bankrupt to delay payment. 
Had Williams been solvent, they could not have com- 
pelled him to pay the Money. The Bond and Settlement 
were not fraudulent, or in contemplation of Bankruptcy. 
The Petition must be dismissed, with costs to be paid 
to the Trustees ; their Costs, and those of the Assignees, 
to be paid out of the separate Estate. 

Petition dismissed. 
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£r parte CRUNDWELL /rt re SLATER. 
^ 1 HIS was the Petition of a Creditor under the Com' 

was without his ^^^^^ loio, which was directed, as usual, to five 
privity^ named a Commissioners, one of them being George Mant, Esq. a 
Commiuumer Creditor of the Bankrupt : — ^That at the Meeting for the 
vnder the Com' choice of Assignees, George Mant, with two other per- 
misiionf hut ifc- g^^g^ ^^^^ chosen Assignees ; and prayed, that Mant 
h ^Ia^ ^ might be discharged from being one of the Assignees, 
wards hosen *^^ ^^ * Meeting might be directed for the choice of 
asoMsignee. On ^^ Assignee in his stead, and that Mant might be 
the Petition of a directed to deliver up to the two other Assignees, 
Creditor^ he was and the new Assignee to be chosen, the Estate and 
restrained from EflFects of the Bankrupt in his hands, together vnth all 
acting as Com- g^Qj^g^ g^^^^ ^j^^ account before the Commissioners for 

what had come to his hands; and that the Costs of the 
Meeting for the choice of the new Assignee, and of 
taking the Accounts, and of the present application, 
might be paid by Mant ; and that he might be restrained 
from acting as Commissioner under the Commission. 

V 

The Petition was supported by the Affidavit of the 
. Petitioner, and of the Bankrupt. 

By the Affidavit of Mant, it appeared, that his name 
was inserted in the Commission without his knowledge, 
and upon being informed he was named as a Commis- 
sioner, he, being a large Creditor, declined to act under 
the Commission, but consented, at the solicitation of 
his Co-Assignees, to act as Assignee. 
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Mr. Farrer, in Support of the Petition : — 
The situation of Commissioner and of Assignee are 
incompatible. As well' might a Master be chosen as 
Receiver. When he voted in the choice of Assignees^ 
he knew he was named as a Commissioner. The Prayer 
of the Petition is proper. 

Mr. Cooke, and Mr. Heald, contra : — 
Certainly, Mant, being a Creditor, ought not to have 
been named as a Commissioner ; but he was so named 
vnthout his knowledge or concurrence, and probably 
with a view to prevent him exercising his rights as a 
Creditor. He has not acted as Commissioner under the 
Commission, or qualified. The Commission issued a 
year and a half ago. Why not petition before ? Under 
these circumstances he cannot be displaced from his 
situation as Assignee. The Lord Chancellor has made 
a General Order^ which will be published in September 
next, and prevent the recurrence of a Case of this 
description. 

The Vice-Chancellor :— 
The question is. Whether Mant, who is named a 
Commissioner under this Commission, can also sustain 
the situation of Assignee? The Petitioner does not 
state that it was with Manias privity that he was named 
a Commissioner ; and Mant swears that he was named 
without his privity, and when he knew it he declined 
to act. On looking at the proceedings, it does not 
appear that he has acted as Commissioner. Certainly 
the office of Commissioner and that of Assignee ought 
to be distinct^-the one being intended as a control 
upon the other. That part of the Petition which prays 
that Mant may be restrained from acting as Commis- 
sioner, must be granted, and dismissed as to the rest. 
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1817- 

ATTORNEY GENERAL (at the Relation of the 

Reverend W. R. DARNELL, Clerk) v. MOSES, 

JACKSON, and others. 



19th April 1816, 

and 36th 
August 1817. 



1 HE Information and Bill stated, that by an Act of 
J ^ ^^ . , Parliament, 1 2th Anne (a), intituled, " An Act for making 
BUI to Met aside ^® Chapelry of Stockton, in the County of Durham, a 
three Leases^ one distinct Parish," it was, amongst other things, enacted, 
for 999 years, That all said Chapelry of Stockton, consisting of the 
and txDofor Borough Town and Township of Stockton, and of the 
looojfcarfy several Villages or Townships of East Hartbume and 
V' m^ V Pr^sfon, according to the usual and known Boundaries 
trymen ufider-oH ^^^^^> should from the 24th June 1713 for ever be a 
unlimited Power distinct Parish of itself, and be called by the name of 
to Lease given by the Parish of Stockton^uponrTees ; and that there shfould 
oil Act ofPar^ fee a Vicar to have the care of the souls of the Inhabit- 
'^oment ; and ^^^ thereof, and a perpetual succession of the Vicars 
J .* r«iifrfli ^^^> ^^^ should have capacity and succession by the 
ought not to have ^^^^^ of the Vicar of the Parish Church of Stockton- 
been made a upon-Tees ; and that the Parsonage, Donation and Col- 
Party, and that lation of the Vicar thereof, should appertain and belong 
the Leases were to, and was thereby solely vested in, the Lord Bishop of 
valut. Durham, and his Successors for the time being; and 

for the better provision and maintenance of the said 
Vicar and his Successors, it was thereby further enacted, 
that it should and might be lawful to and for the said 
Lord Bishop of Durham for the time being, by him- 
self, or by his Steward of his Halmote or Copyhold 
Court for the Manor of Stockton, from time to time to . 
grant, without any Fine to the said Vicar and his 
Successors, all that Parcel of Waste Ground lying 
between the Almshquses in Stockton, and the House of 

(a) Private Act. if Anne, Stat, l, c 8. 
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William Peacocke, therein named, a& the same was then 
marked or doled out, and abutting upon the Great 
Pavement leading to the Church on the West, and 
extending from thence Eastward 160 yards, or there- 
abouts, containing in breadth 40 yards, or thereabouts, 
being of the yearly value of 20 1, or thereabouts, to be 
held by said Vicar and his Successors, according to the 
custom of the ^id Manoi^^ at the yearly Rent of One 
Penny, and no more ; and the Steward of same Court 
was thereby required to grant the same accordingly : — 
That by virtue of the aforesaid Act of Parhament, the 
said Chapelry of Stockton became, and has ever since 
been, and now is, a separate and distinct' Parish, 
and that same has ever since been and now is called 
or known by the name of the Parish of Stockton^ 
upori'Tees'^ and the care of such Parish has been 
from time to time discharged by such Persons as hav^ 
respectively, since the passing of the Act, been duly 
collated, instituted^ and inducted to and into the 
Vicarage and Paiish Church of said Parish :^-That 
by another Act of Pailiament, 1 Geo. I. (&) intituled, 
" An Act for explaining and making more effectual 
«n Act, passed in 12 Anne, intituled, 8cc. (being the 
Act before mentioned), after reciting certain parts of 
the aforesaid Act, and pafticularly such part thereof 
as related to the Grant by said Bishop of Durham, of 
the Waste Ground therein mentioned ; and further re- 
citing, '' that forasmuch as said- Waste Ground might 
be let for a considerable yearly Rent, provided the 
Lessees or Persons farming the same might have a' 
certain Tepn and Interest therein^ for sufficientnumber 
of years, for their encouragement to 4>uild upon and^ 
improve the same; but there being no power 'given by- 
the Aejt aforesaid, to said Vicar, or to aay other Pericin^ 

(b) PHvate Ail/ 1 1:^ «►. Stfct. «, c. 4a. 
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to grant or demise the Premises, said Ground had, ever 
since the making of the said Act, laid waste, and very 
little profit or advantage had been made, or could be 
made of same, without such power of granting Leases 
as aforesaid ; for remedying of which inconvenience, 
and for the more effectually providing and securing to 
the Vicar and his Successors the benefit and augmen- 
tations intended by the said former Act, it was enacted, 
that it should and would be lawful to and for the Vicar 
of said Parish of Stocktoip-upon-Tees for the time being, 
at all or any time or times after granting such Waste 
Ground to him or them as aforesaid, or any other 
Waste Ground thereafter to be granted to him or them 
by virtue of said Act aforesaid, by and with the consent 
and approbation of the Vestrymen of said Parish for the 
time being, or the major part of them, to be testified 
by some Writing under their hands, to grant or demise 
9uch Wastes or Waste Ground, or any part thereof, to 
any Person or Persons whomsoever, for such term or 
number of years, at and under such Rent] Reversions 
or Payments, as to him and them should seem meet: 
provided that the yearly Rent so to be reserved for the 
said Wastes or Waste Ground, or any part thereof, be 
the highest that could be got for the same, and that no 
Fine be taken for the making of any such Grant or 
Demise ; and in case any difficulty should arise between 
said Vicar and Vestrymen about letting to him the 
Waste Grounds aforesaid, then the matter in dispute 
shall be referred to be determined by the Lord Bishop 
of Durham foe the time being . — ^That on or about the 
27th June 1716, the aforesaid piece or parcel of Waste 
Ground in said two Acts of Parliament described, 
was duly granted by or on the behalf of the th«i Lord 
Bishop of Durham, to the Reverend George Walker 
(since deceased), who then was the Vicar of said Parish 



^^ 
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of Stockton^upon-Tees, and his Successors ; to hold the 
same to said George Walker and his said Succestvors, 
Vicars of Stockton-upon-Tees, under the yearly Rent of 
One Penny; and said George Walker was thereupon 
duly admitted Tenant of said Premises^ by the then 
Steward of said Halmote or Copyhold Court of said 
Manor of Stockton ; aYid by virtue of said Act of Par- 
liament, and of said Grant and Admittance, said Pre- 
mises became and have ever since been part and parcel 
of the Possessions of the Vicar of said Parish for the 
time being :— ^That by Indentures of Lease of three 
parts, 4th March 1719, between Reverend G. Walker, 
Vicar of the aforesaid Parish, of the firat part ; Cuth- 
bert Hodshon, therein described, of the second part; 
and the Vestrymen of said Parish, therein respectively 
named, of the third part ; and which was duly exe- 
cuted by all the Pturties thereto : It was witnessed, that 
in consideration of the Rents, Covenants, Provisoes, 
Conditions, and Agreements, thereinafter reserved and 
mentioned, said Vicar, by and with the consent and 
approbation of said Vestrymen, demised, 8ic. unto said 
C. Hodshon, his Executors, 8cc. all that Piece or Parcel 
of Ground in the Town of Stockton aforesaid, as the 
same was then erected and built upon by said C. Hod- 
stum, containing, &c. [describing the Waste Ground,] 
which said thereby demised Premises were part of that 
Parcel of Waste Ground called ITustk Green, which 
in the Act 12 Anne was described ; to hold the same 
unto said C. Hodshon, his Executors, &c. from the 1st 
August then last past, for the term of 999 years, yield- 
ing and paying yeariy and every year during said term, 
unto said Vicar, and his Successors Vicars of Stockton 
for the time being, the yearly Rent or Sum of 2 /. Js* 6d. 
at the respective times therein mentioned ; and in said 
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Indenture was the usual Power of Distress, in case of 
the Rent being in arrear ; and amongst others, a Cove- 
nant on the part of said C. Hodshon, his Executors, &c. 
to keep in repair the DwelUng House, &c. then standing 
upon said demised Parcel of Ground ; with a Proviso 
that it should be lawful for said C. Hadslum, his Execu- 
tors, &c. to make such alterations in all or any of said 
Houses, &c. as he should think fit, so as such altera- 
tions tended not apparently to be lessening or impairing 
of the yearly value thereof; it being the true intent and 
meaning of said Presents, and of the Parties to the 
same, that there should^ kept up and maintained upon 
said Premises, from time to time during said Term, so 
much Housings and Buildings as by the Rents thereof 
said Vicar and his Successors might be answered and 
well secured said reserved yearly Rcait : And lastly it 
was agreed by and between all the said Parties, that 
said C. Hodshon should bear and defiray his and their 
said Share of the Charge in putting the Watercourse 
into the middle of the North Street, near the Alnu^ 
houses, which runs under said Great Pavement, ailer the 
rate of 2/. 75. 6d, proportionably with the rest of the 
Purchasers of said Waste Ground, the whole being 
computed at the yearly Rent of 51/. 8«. or there- 
abouts : — ^That by another Indentm*e of Lease, 30th 
April 1719, between said George Walker, Vicar, &c. of 
the first part; John Cock, of the second part ; the Ves- 
trymen of said Parish therein respectively named, of 
the third part ; and which was duly executed by the 
several Parties thereto: it was witnessed, that in con- 
sideration of the Rents, Provisoes, &c. thereinafter re- 
served, said Vicar, by and with the consent and appro- 
bation of said Vestrymen, demised, &c. unto /. Cock, 
his Executors^ 8ic. all that Parcel of Ground, with the 
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1' Dwelling Houses and Shops then in the occupation of 
the said John Cock and his Tenants, and other Edifices 
lately erected and built upon the same by said J. Cock 
or his Assigns, situate in Thistle Green, within the Town 
of Stockton aforesaid, as the same was then lately 
inclosed and built upon [describing it], which said thereby 
demised Premises were part of that Parcel of Waste 
Ground mentioned in the Act 12 ulitne; to hold the 
same unto the said J. Cock, his Executors, &c. from the 
. 1st August preceding, for the term of 1000 years, paying 
to the said Vicar, and his Successors for the time being, 
the yearly Rent of 31 5. at the respective times therein 
mentioned ; and in said Indenture were contained such 
or the like Covenants as were contained in the Lease to 
C. Hodshon: — ^That by another Indenture of Lease, 
27th August 1716, between the said G. Walker, Vicar 
as aforesaid, of the first part ; David Dowthwaite, of 
the second part ; and the Vestrymen of said Parish, 
therein respectively named, of the third part; and 
which was duly executed by the several Parties : it was 
witnessed, that in consideration of the Rents, Covenants, 
&c. the Vicar, with the consent and approbation of said 
Vestrymen, or the major part of them, demised, 8cc. 
to D. Dowthwaite, his Executors, &c. all that, &c. 
[describing the Premises], which said Premises were 
part of the Parcel of Waste Ground mentioned in the 
Act 12 Anne, with the Appurtenances ; to hold the same 
for the term of 1000 years, paying the yearly Rent of 
6L 28. in which Indenture were contained such or the 
like Covenant^. as in the before-mentioned Indentures 
of licase, and a Covenant on behalf of D. Dowthwaite, 
hip, l^ecutors, 8cc. veithin seven years from the date of 
•the Lease, tplay 0}it 61 /. at the least, in erecting and 
bTi^ding. Dwelling Houses, &c. in and upon the de- 



I817. 

■ V 



Attorney 
General, 

Moses, 
and others. 



3C0 

1817. 

» ^ ' 

Attorney 
General, 

V. 
AIOSES, 

and others. 



CASES IN CHANCERY. 

mised Land : — ^That by virtue of the several IndentuUM 
of Lease, the Lessees entered into possession of the 
Premises demised, and that they, and those claiming 
through them, have ever since continued in possession! 
of the same, or in the receipt of the Rents and Profits ; 
and that D. Dowthwaite, in pursuance of his Covenant, 
laid out 61 /. in making Erections and Buildings upon 
the Premises demised to him, and which are stiU stand- 
ing upon the Premises : — That the Premises demised to 
C. Hodshon for some time past, and then were vested in 
Thomas Moses, of Stockton (a Defendant), for the residue 
of the said term of 999 years, and that the Premises 
demised to J. Cock for some time past, and then were 
vested in Richard Jackson (another Defendant), and 
that certain parts of the Pi*emises demised to David 
Dowthwaite, for some time past, and then were vested ia 
Robert Pallister (another Defendant), and other parts 
of such Premises were then vested in Thomas Simpson, 
Richard Jackson, and John Page (three other Defen- 
dants, the Assignees of the Estate und Effects of 
Robert Wilkinson, a Bankrupt, for the residue of said 
term of 1000 years, granted therein as aforesaid; all 
which said Defendants claimed to be entitled to the 
same for the residue of the said several terms respec- 
tively; aiid that they have respectively received the 
Rents and Profits of said Premises respectively, to a 
considerable amount, and appropriated the same to their 
own respective use : — That the aforesaid several Leases 
amount in effect to a complete alienation of the Pre- 
mises therein comprised ; and that the same, though good 
at Law, ought to be set aside in Equity, as Plaintiff is 
advised and submits : — ^That the Term usually granted 
in Building Leases is 60 years ; and that regard being 
had to Sums of Money laid out upon the Premises by 
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said Lessees respectively^ and to the several Covenants 
aforesaid, said Lessees, and those claiming through or 
under them, have respectively received, by their subse- 
quent enjoyment of said Premises, a full and ample 
remuneration in respect of such respective Sums of 
Money : — That some time in or about the 13th Septem- 
ber 1815, Plaintiff was duly collated by the Lord Bishop 
of Durham to the Vicarage^ and Parish Church of Stock- 
ton-upon-Tees aforesaid, and Plaintiff has ever since 
been and now is the true and lawful Vicar thereof; and 
Plaintiff is advised and submits, that, under the circum- 
stances aforesaid, the aforesaid Leases ought to be 
declared void, and that same ought to be surrendered 
to Plaintiff, as such Vicar as aforesaid ; and that Plaintiff 
ought to be restored to the possession of said Leasehold 
Premises ; and that Defendants ought respectively to 
be compelled to account with the Plaintiff for the Rents 
and Profits of the Premises from the time Plaintiff be- 
came such Vicar as aforesaid. The Information and 
Bill then charged, that the Defendants, previous to or at 
the time that said Leases were respectively assigned to 
them, had notice, either actual or constructive, that 
the said Premises belonged to the Vicar of Stockton 
for the time being, and had been demised to the afore- 
said Lessees, by virtue of the aforesaid Power; and 
mare particularly, as in all said Original Leases, said 
Premises were respectively described as being Pared 
of the Waste Ground granted to said Vicar as aforesaid, 
and the Rents reserved by the said respective Leases 
were made payable to said Vicar and his Successors : — 
That Premises have been some time since wd il^en 
were under-let to certain Persans^ for certain long tenmi 
of years, at large impxyved Rents; but the particulars 
oif such alleged under-leases, or to whom same have 
Vol. IL X 
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been respectively made or granted. Defendants reAi^ to 
discover. The Prayer was, that the aforesaid several 
Leases might be declared, under the circumstances, to 
be fraudulent and void, and that the same ought to be 
delivered up to be cancelled, or otherwise surrendered 
to the Plaintiff; and that the Plaintiff might be let into 
the possession of the Premises ; and that the Defendants 
might respectively account with the Plaintiff for the 
Rents and Profits of the Premises from the time that 
the Plaintiff became Vicar of the Parish. 



The Defendants put in General Demurrers for wattt 
of Equity. 

lliese Demurrers. came on now to be argued. 

f 

Mr. Leach, and Mr. Heme, tot the Demuirers :-^ 
. This is not a Case in which the Attorney Goieral 
Ought to have been a party. The Legislature gave an 
unlimited power of leasing. This does not» therefOfe> 
resemble the Charity Cases, in which long Leases hate 
been considered as a Breach of Trust. It is Hot sl0wn 
that more Rent could have been obtained thaa waa 
reserved. Near a century has elapsed sinoe the Leases, 
without any objection. During that period, the Pro- 
perty has passed from one to another by deiivative 
Titles, and much Money has been expended oa the 
Lands, by Buildings and otherwise. 

There is a ground of Demurrer, which we ittej mrge^ 
qf« te/tuf» via. that the Leases in question are distinct 
Xteases to distinct pefsoi^; eaeh Lease, theieforb^ oa^t 
\0 have been the subject of a distioot Bill The Bill tsl 
maitifarioiis. 
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Mr. Bell, and MV. Siu^kimon, contra :-^ 
These Leases could not perhaps be set aside H Lblw, 
unless it was shown^ that the Rent reserved was not the 
highest Rent that could be obtained ; but here the Ves- 
trymen, with whose consent the Leases were to be 
granted, must be considered as Trustees, designed to 
check and control the Vicar in the granting of Leases; 
and it was a Breach of Trust in them to consent to such 
unreasonable Leases, which amount in effect to a com* 
plete alienation. These Leases ought to be set aside, 
upon the principal acted upon in Attorney General t. 
Green (a). Attorney General v. Backhouse (6), Attorney 
General v. Brooke (c). 

Where Persons are appointed to protect the rights of 
the Public, whether Vestrymen or other persons, and 
they do not execute tibeir Trust, this Court will give 
relief. 
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The Legislature could not have meant to enable the 
Vicar and Vestrymen to make such Leases as these.'' The 
Preamble of the second Act shows what was intended. If 
they could make such Leases, they might, on the same 
principle, have made them of a still greater duration. 
The length of time which has elapsed is no bar to the 
relief prayed. Length of time has no effect in these 
cases, unless in the case of a Purchaser fbr a valuable 
consideration, without notice of the Charity. If per- 
sons will take a defective Title, and lay out Money^ it 
is their folly. 

With respect to the objection, that the Bill is multi- 



Co) 6 fes. 45«. 
(1) It VM.s8t. 



(c) 18^ Vet. 319. 
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farious, the Answer is^ that each Lease depends upon 
the sany Title, and the same objection applies to each 
Lease, so that they may, to save expense, be the subject 
of one Bill. 

Mr. Leacfi, in Reply : — 
No doubt, if Trustees of a Charity Estate make long 
and improvident Leases, they may be set aside; but 
this is not a Charity Estate, and the power to lease 
given by the Act of Geo, 1. gave an unlimited power of 
leasing. It is admitted the Leases were good at Law, 
if so, they are not bad in Equity; for that which at 
Law is a good execution of a power to lease, must be 
equally good in Equity. 

The Vice-Chancellor : — 
It is a novel and a serious question, and deserves 
consideration. 



26th .August. 



The Vice-Chancellor — [after stating the 
Pleadings] : — 
I am sorry, owing to the great press of business, this 
Case has remained so long undecided. It is, certainly, 
an important Case. 

The* first point to be considered is, whether, this is a 
proper Case for an Information and Bill? It is an 
assertion of a mere private right of a Vicar, who is 
calling for the restoration of part of his Glebe. \Vhat 
has the Attorney General to do with such a Claim? A 
Vicar sues alone for Tithes, and alone asserts his right 
against a wrongful Claimant. I do not remember any 
instance of the Attorney Gfraem/ joining in such a Suit. 
In this Case the Vicar might alone have. filed a Bill. 
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The Kiiig or his Attorney General have no other Inte- 
rest in a Suit like the present, than that of vindicating 
the rights of the Church ; but that Interest is the same 
in regard to Tithes subtracted, in which case the Attorney 
General, as I have obser^^ed, never joins in a Suit for 
the recovery of them. The King has not in this Case 
any Interest as Patron, the Patronage being vested in 
the Bishop of Durham. I do not therefore see the pro- 
priety of resorting to an Information on this occasion. 

Supposing this Case was free from other objections, 
it is objectionable on the ground that the Defendants 
have several and distinct rights. Three distinct Cases 
are made, arising out of three distinct Leases, granted at 
different times, to different persons, on different terms. 
Can all these be joined as Defendants in one Informa« 
tion and Bill? They do not hold in common. Twenty 
distinct Cases, the proper subject of twenty distinct suits, 
might thus be brought before the Court in one Infor- 
mation and Bill. Tithes claimed against several Occu- 
piers of Land, may be enforced against several Defen- 
dants, and may be the subject of one Bill, but that is 
an excepted Case. This Information and Bill is there* 
fore multifarious. Each Party only ought to have been 
called upon, by a separate Suit, to defend his separate 
right. These objections would have deserved conside- 
ration, if I were not of opinion, that on the principal 
question no relief can be given. How does the Case 
stand ? In Queen Anne^^ Reign, in 1713, an Act passes, 
by which the Chapelry of Stockton is made a distinct 
Parish ; and as some little provision for the Vicar, the 
Bishop of Durham is enabled to grant a certain specified 
marked portion of Waste Land, about an Acre and ^ 
half, part of the Manor of Stockton, wUch is stated in 

X 3 
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the Act to be of the annual value of 20/. The Bishop 
accordingly makes a Grant of this Land. In the second 
Act, however, made in the first year of Geo. I. it is recited 
that this Waste Land had, since the Act of Queen Anne^ 
continued Waste Ground, and that very little profit 
had been or could be made of it ; probably, therefore, at 
the passing of the first Act, the Waste Land was not, 
as recited in that Act, of the yearly value of 20 /. The 
second Act was passed to give a power to let this Waste 
Land on Building Leases* [His Honor here stated this 
Act, iVhich is set forth in the Information and Bill.] 



Before the Act of Geo. I., respecting this Ground, 
passed, the restraining Statutes (d) prevented tHe grant- 
ing of a long Lease. By the Act of Geo. h, in order 
to make this Waste Ground available in the most profit* 
uble manner, a power is given to the Vicar, with the 
consent and approbation of the Vestrymen, to grant or 
demise the same, as to them should seem meet. The Lease 
to Hodshon for 999 years was a long one, but it was 
with the concurrence of the Vicar and Vestrymen; they 
were Parties to the Lease. The Land produced little 
or nothing before the Leases. By the Leases to dif- 
ferent persons of this small Piece of Waste land, the 
Vicar acquired a permanent Revenue of 51 /. 8 s., which 
at thirty years Purchase would have sold for upwards of 
1,500/. £.51. 8s. a century ago was equal to a much 
larger Sum than at present. Suppose it only equal to five 
times as much as now, there was then a Sum equal to 
25a /. at this day, for the Vicar. That was a great deal to 



(</) 13 £liz. c. 10, explain- 
ed, and ' enforced by the 
fttatutesy 14 £lis^ e. 11, 14. 



18 £Iiz. c. 1 1, and 43 £Iif. 
c.t9. 
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get, wd was a bargain, which 00 the face of it has nothing 
fraudulent in it. The high Rent reserved on the Leases 
was probably owing to the length of time for which they 
' were gcanted ; possibly, nobody could then be found to 
take a Building Lease, unless for so long a term. It is 
not stated in the Information and Bill, that the same 
Rent could, have been obtained on a Lease of shorter 
duration. The Act of Geo. L gives an unlimited power 
of leasing ; and on the faith of this Act, with the con- 
currence of the Vicar and Vestrymen, C. Hodshon is 
induced to take the Lease^ The same observations 
apply to the other Leases. Are we then, after this 
length of time, upwards of a century, during which no 
complaint has been made by the successive Bishops, 
Vicars, or Vestrymen, to set aside these Leases in a 
Court of Equity 1 The Information and Bill presume 
the Leases to be good at Law ; if so, the power to grant 
them must have been well executed ; for if a power is 
exceeded, the Lease is bad at Law as well ^il in Equity. 
The Bill is contrariant : in one passage the Leases are 
stated to be good at Law, and in another it seeks to set 
them aside in Equity, as an excessive execution of the 
power, which it could not be, if the Lease was good at 
Law. Though the Preamble of the Act of Geo. I. 
states, *' that forasmuch as said Waste Ground might 
b6 let for a considerable yearly Rent, provided the 
Lessees or Persons farming thesame might have a certain 
Term and Interest therein, ybr a sufficient number of 
years, for their encouragement to build upon and im- 
prove the same," 8ic. yet the enacting part is full, and 
gives an indefinite power to lease " to any Person or 
Persons whomsoever, for such term or number of years 
at and under such Rents and Payments as to him Or 
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them should seem meet*' &c. (d) The Lease was according 
to the letter and spirit of the Act. It was a Legislative 
Power, indefinitely to grant a Lease, and therefore the 
Leases are valid. If there was an implied limitation of 
the power of leasing, and the power had been exceeded, 
it would be bad at Law ; but the Information and Bill 
admit, and it was conceded in argument, they were 
good at Law, which they could not be, if contrary to 
the letter and spirit of the Act. The fallacy in this Case is, 
in the assimilating of these Leases to Leases of Charity 
Lands. Long Leases o( Charity Estates are, by a series 
of decisions, from Attorney General v. Green (e), fol- 
lowed by Attorney General v. Owen (f). Attorney 
General v. Backhouse (g), and lastly by Attorney Gene- 
ral V. Brooke (A), determined to be bad. All these 
Cases proceed on a Breach of Trust by Trustees. In 
those Cases, the Court has considered whether there 
had been a prudent and provident execution of the 
Trust, and if not, has held the Lessee to be a Trustee ; 
but those Cases do not apply to the present. This is 
not the Case of a Charity, it is the Case of a Vicar and 
Churchwardens exercising a right to lease under an Act 
of Parliament, whose power is questioned. No Case 
has been cited where, under an unlimited power to lease 
by Act of ParUament, a Lease has been set aside as too 
long. There is no instance, before the restraining Act 
of Eiiz. of a Lease by ecclesiastical persons having 



(d) « If the Enacting part 
[of an Act of Parliament] will 
bear only one interpretation, 
the Preamble shall not confine 
it.** Mason r. Anuitage, 13 
Ves. 36, and cee to the same 



effect in Lees v. Summersgill^ 
17 Ves. 511. 

(e) 6 Ves. 453. 

(f) 10 Ves. 653. 
ig) 17 Ves. 288. 
(h) 18 Ves. 319. 
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been set aside on account of the length of time for 
which it was grranted. If such relief had been given, 
the restraining Act would hare been unnecessary. If 
the ." long and unreasonable." Leases mentioned in that 
Act could have been set aside in Equity, what need 
veas there of the Act? All the authorities show, that 
before that Act such Leases were unimpeachable. 

Suppose, by Deed, an indefinite power of Leasing is 
given to a Tenant for Life, could he be prevented from 
making a long Lease ? Cujus est dare ejus est disponere. 
And cannot the Legislature give an indefinite power of 
Leasing? The Information and Bill do not state any 
Fraud intended by the Vicar on his Successors, nor any 
selfish object. The attention of all Parties, of the 
Bishop, the Vicar, and the Churchwardens, must have 
been drawn to these Leases when made under the newly- 
created power; but no objection was urged at the time, 
or ever since, till in the present instance. The great 
length of time which has elapsed since the Leases is a 
strong additional argument against the relief prayed. 
The 51 /. 8 s. reserved by the Leases has been enjoyed 
for a centufy past by the successive Vicars. They have 
received upwards of 5,000 /. and is this Vicar to say, 
after this long enjoyment, I am entitled to take posses- 
sion of these Buildings ? If the Lease is not good at 
Law, let this Vicar go to Law. If good at Law> it is 
not a Case for Equity to ^ive relief, and to declare the 
Leases null and void ; it is not a Breach of Trust in 
Equity. 
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' FARTHING and others v. ALLEN, and othere(«). 

[i2th November, 1816]. 

Estates devised JOHN ALLEN by his Witt, duly executed to pass 

, in Trust to sellf Rejj Estate, 9th June 1810, amongst other Bequests, 

and the produce devised to his Executors, J. H. Farthing and James 

^ n 1 V ^ A Allen, (a Defendant under the name of James Allen 
Ptrsonal Estate, ' ^ , i* n ^ * t 

the Trustees Farthing, he having added the name of Farthwg under 

uere directed to a License for that purpose after the Testator's death), 

pajf and divide their Heirs and Assigns, " all the Freehold Messuages 

unto and be- ^ q^ Tenements, Lands and Hereditaments, of which I shall 

ween e aors y^ geised, possessed of, or entitled imto, at the time of 
ooif, J. A. and '^ 1 « . r 

his Daughter ™y decease ; upon trust, that they, or the Survivor of 

A. S,, Wife of them, his Heirs and Assigns, shall, as soon as conve- 

B. S.y in equal niently may be after my decease, sell and dispose of the 

Moieties, Share • game, either by public Sale or private Contract, for the 

and Share alike^ ^Qgi- Money that can be obtained, and to pay, apply, 

e are oj e ^^^ dispose of the Monies to arise therefrom, in like 
Daughter to be , ^ 1 1 1 

for her sole use • ™^"*^®'''» ®^" upon such and the same trusts, and to 

and in case of ^^^ ^^' ^^® ^^ ^^ <^^^b persons, and for the same ends, 

the death of mtents, and purposes, as are hereinafter mentioned, ex- 

either of them^ pressed, and declared, of and concerning my Personal 
leaving any 

Child or Children^ to sttmd possessed of the Moiety so given to J. A, and 

A, S; to and for the use and benefit of such Child and Children when they 

should attain twenty^one^ equally to be divided between them^ if more than 

one ; and if only one, SfC. ; and until they attain tv^enty^one, the Money to he 

invested in the F^nds, and Interest applied for maintenance ; and if either 

J. A. and A, S. should die without Issue^ the Snrvroor to take; Heldf ihtt 

J. A. and A. S. were only Tenants for Life of the Property, with emh 

Limitations oter as in the Will mentioned, 

(d) The Rspeiter has mis- Ca^e, but thought the Case 
laid his Notes of the Argu- and Decree would be accept- 
meat and Judgment in this able to the Profession. 
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Estate and Effects. I also give and bequeath auto the 
said J. H. Farthing and J. Allen, their Executors and 
Administrators^ all my Money, 8ic. and all other my ITriikeM' 
Pei-sonal Estate, of what nature or kind soever, upon ^^ 

the Trusts, and to and for the intents and purposes fol- Allksi. 
lowing, (that is to say,) upon trust, to collect, get in, 
and recover all such Monies and Effects as may be out- 
standing at my decease, as and when the same shall 
become due and payable ; and upon receipt or recovery 
thereof, then upon trust, as to all such Monies, Estate, 
and Effects' whatsoever, to pay and divide the same unto 
and between my Son John Allen, 8cc. and my Daughter 
Ann Smith, Wife of Benjamin Smith, in equal moieties. 
Share and Share aUke; and my will and meaning is, 
that the Share or Moiety so given to my Daughter shall 
be for her own sole use. Sic. ; and in case of the death 
of either of them the said John Allen or Ann Smith, 
leaying any Child or .Children, lawfully begotten, him 
or her surviving, then upon trust, that my said Trus- 
tees, and the Survivor of them, his Executors or Admini- ^ 
strators, shall stand possessed of the said Moiety, Half 
Part, or Share of my said Estate and Effects so given 
and bequeathed to him or her the said John Allen and 
AnM Smith as aforesaid, to and for the use and benefit 
of such Child or Children, as and when they shall 
attain their several age or ages of twenty-one yean, 
equally to be divided amongst them if more than one ; 
and if one only, then to such Child wholly, with benefit 
of Survivorship in case of any of such Children (if 
more tiian one) dying under such age of twenty-one 
years ; and in the mean time, and until such Child of 
Children sImU attain his her or their age or a^ of 
tirentyK)ne yeacs, upon further , trust, to lay o«i and 
invest tifLt same Moiety, Half Part^ or ttiaie, «t Intaseei 
in seae one of the Public Funiis er Qovemmtat Sec»- 
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rities in Great Britain, and to pay and apply the Inte- 
rest, Dividends, and Proceeds as and when the same 
shall be received, for and towards the maintenance, 
education, and bringing up or putting out into the 
world of such Child or Children, until they shall attain 
his or their respective ages of twenty-one years as afore- 
said; and in case of the death of either of them the 
said John Allen and Ann Smithy leaving no Issue law- 
fully begotten, then, upon trust, as to the Moiety, 
Half Part, or Share of him or her so dying, to and for 
the use and benefit of the Survivor of them the said 
John Allen and Ann Smith, and to pay the same to 
him or her accordingly, and to and for no other use, 
intent, or purpose whatsoever." 



The Testator died in July 1814. At the time of his 
death, the Plaintiff, Ann Smith, had two Children, In- 
fimts, the Defendants, John Smith and Joseph Smith, 
and had another Child, Anne Smith the Defendant, bora 
since the death of the Testator ; but the Plaintiff John 
Allen is a Bachelor, and without any Child. 

Upon the Testator's death, J. A. Farthing alone 
Nproved the Will, and possessed the Testator's Personal 
Estate, and sold his Real Estates, and the produce after 
the payment of Debts, 8cc. is 1,338/. 1 ^. 8rf. 



The Prayer of the Bill was, that the Will might be 
established, and the Trusts thereof carried into execu- 
tion ; and that it might be declared, that the Bequest 
to the Plaintiffs John Allen and Ann Smith was an 
absolute Bequest, and that they were entitled to have 
the said Sum of 1,338/. is.Sd. paid over to them in 
equal Moieties, Share and Share alike, to and for their 
own respective use and benefit, and that the same might 
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be paid over to them accordingly; but in case the Court 
should be of opinion that the Bequest to the Plaintiffs 
was not an absolute Bequest to them, then that the 
said Sum of 1^338 L is. S d. might be laid out and in- 
Tested in the Public Funds, and the Interest and Diyi- 
dends paid to the Plaintiffs in Moieties, during their 
respective lives. 

The Defendant, Jam^s Allen Farthing,hy his Answer, 
submitted, whether the Bequest to the Plaintiffs John* 
Allen and Atm Smith vfBs or was not an absolute Be- 
quest to them ; or, whether they were entitled to thp 
Interest only of the 1 ,338 /. 1 5. 8 d. for their lives ; or, 
whether the Defendants James Allen Farthing and John 
H. Farthing do not stand possessed of the Capital of 
the said Sum of 1,338 /. 15: Sd. as Trustees to and for 
the use of any Child or Children which the Plaintiffs, or 
either of them, have or .may have, and which may be 
living at the time of their respective deaths. 

The other Defendants, both Infants, answered by 
their Guardian, submitting their Interests to the pro- 
tection of the Court. 

By the Decree it was declared, *' that according t6 
the true construction of the Will of the Testator Jolm 
Allen, the Plaintiffs John ^ Allen and Ann Smith aie 
Tenants for Life only of their respective shares of the 
Testator's Property, wiUi such Umitations over as in the 
Will mentioned. And it is ordered, that it be referred 
to Sir John Simeon, Bart., one of the Masters of this 
Court, to tax all parties their Costs of this Suit, as 
between Solicitor and Client : And it is ordered, that 
the same be paid out of the Sum of 1,338/. 1^. 8d. 
admitted by the Defendants the Executors to be the 
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clear retidae or sarplas of the said Testator's Estate 
remaining in their hands: And it is'oidered, lliat the 
residue thereof* including the Sum of ftoo /. gtren to 
the said Ann Smith in her life^time, as in the said 
Testator^s Will mentioned as part thereof, be divided 
into two equal moieties : And it is ordered, that the 
one moiety thereof be paid into the Bank with the 
privity of the Accountant-General of this Court, on 
the Credit of this Cause, and to the account of the 
Plaintiff John Allen, subject to the contingencies in 
the Will of the said Testator concerning the same : 
And it is ordered, that the same when so paid in, be 
laid out in the purchase of Bank Three Pounds per 
C«i/. Annuities, in the name and with the privity of 
the said Accountant General, in trust, in this Cause, 
to the like Account, and the said Ac(x>ontant General is 
to declare the trust thereof accordingly, subject to the 
further order of this Court : And it is ordered, that the 
Interest to accrue on the said Bank Annuities when 
so purchased, be from time to time paid to the Plaintiff 
John Allen, during his Life, by half yearly payments : 
And it is ordered, that the residue of the said Sum of 
1,338/. 15. 6d,, (which, with the Sum of 200 /. given 
by the said Testator's Will to the Plaintiff Ann Smith, 
will be equal to the sum directed to be paid into the 
Bank to the Account of the Plaintiff John Alkn) be 
paid into the Bank with the privity of the Accountant- 
General of this Court on the credit of this Cause, and 
to the Account of the Plaintiff Ann Smith, subject to 
dM contingencies in the said Testator's WiO mentioned 
concerning the same, tic.'' 
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Ex parte MAUNDRELL in re DARK. is 17. 

5th July. 
The Petition stated, a Lease, 24th March 1815, be- (Covenant in a 

tween the Petitioner of the one part, and Stephen Dark, _ ' , „ . 
- _ _ _ , _ , , xn Lessee shatt and 

the Bankrupt, of the other part ; whereby a Farm was ^^^ ^^^ 

leased to Dark, to hold from the 25th March 1815, for take a going-off 

nine years, at a yearly Rent of 950/. payable quarterly : Crop from two 

— ^That Dark occupied the Premises from the time of the third parts of the 

Lease until the 11th March 1817, when a Commission Arable Lands, 

issued against him, and Jeffreys and Hulbert were chosen ^^' ?" jf^" 
. , _ - TiMjkton or fne 

Assignees, and the usual Assignment made to them : j^^^^ ^^ sooner 

— ^That applicatioBS had been made by the Petitioner detem^natkm of 

the said Term.** 
Lessee became a Bankrupt, and his Assignees, on a Petition, tinder Stai. 
. 49 Geo. in. c. 121. ^. 19, refused to accept the Leases held they were «!• 
fitted to the of -going Crop, paying Rent up to the time when Possession of 
fie ftemiMes and Lean shouU be deRvr re d to the Imdlord!' 
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]g]7^ to the Assignees, either to accept the Lease, or deliver 

* ^^ ' up the same, and the possession of the Premises, to the 

Ex parte Petitioner ; but the Assignees declined to determine 

Maundrell, ^he^gr th^y ^ould or not accept the Lease, and de- 
tn Tc 
Dark cUned to deliver up to the Petitioner possession of the 

Premises. The Petition therefore prayed, that the 

Assignees might either accept the Lease, or deliver it 

up, together with possession of the Premises. 

The Lease contained, amongst others, the following 
Covenant : — " That he the said Stephen Dark, his Exe- 
cutors and Administrators, shall and may have and take 
a going-off Crop from two third parts of said Arable 
Lands, and shall also be at liberty to occupy one moiety 
of the said Messus^, Tenement, or Farm House, Bams 
and Stables, Outhouses, Yards and Premises, from the 
end or other sooner determination of the said Term, for 
fifteen months afterwards ; the next succeeding Tenant 
having possession of the other moiety thereof on 25th 
day of March 1824, or sooner determination of the said 
Term.'* 

Affidavits were filed in support of the Petition ; and 
Counter Affidavits on the point, whether the Assignees 
had or had not refused to accept the Leq^. 

Sir 5. Romilfy, Mr. Agar, and Mr. Matthews, for 
the Petitioner. 

Mr. Hart and Mr. 5. Cullen, for the Assignees, ob« 
served, they had not yet said whether or not they would 
accept the Lease ; nor were they now prepared to say 
whether they wouU accept it. Before they determine 
on doipg 80« they wish to know firom the C<Hirt what 
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would be the effect of their acceptance of the Lease ; 
whether, by accepting it, they would during the tenn 
become liable to all the covenants in th^ Lease. If 
so, though the Lease were worth 10,000/. they could 
not be advised to accept the same. Then there 
would be a Petition to the Chancellor, stating they 
had refused to accept so valuable a Lease, and pray-^ 
ing they might be ordered to accept it. What 
could be done on such a Petition? They are there- 
fore, entitled to ask, what will be the consequence of 
accepting the Lease? We have paid Rent up to 
iMdy-datft and though we refuse to accept the Lease, 
we are entitled to the off-going Crop, according to the 
custom of the country, and the Covenant with the- 
Bankrupt. The delivering up of the Lease under the 
Act (a) must be considered as a determining of the Lease. 
In Hr parte Nixon (6), the question was agitated, on a 
Covenant that the Lessee shoidd, at the end or sooner 
determination of the Term, leave upon the demised 
Premises the hay, straw, fodder, dung, &c. and the 
Assignees decUned to take the Lease ; — ^whether the As- 
signees were bound to leave the hay, straw, &c. The 
Court directed a Case upon the construction of the 
Covenant ; but how the Case terminated does not ap- 
pear. Here, as in that Case, there is a Covenant as to 
the fodder, and also a Covenant as to the off-going Crop. 
We are ready to give up the Lease, upon having Secu- 
rity for the off-going Crop, and the advantages to which 
a Tenant is entitled on the determination of a Lease. 

Sir S., Romilly: — 
This is a Petition under the Act, that the Assignees 
may be put to their election. They will not say whether 
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(a) 49 Geo. HI. c. 131, s. 19. 
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)g}7 or not they will elect to take the Lease. The Court is 

* ^ ' not bound to say what will be the effect of accepting 

Eg parte the Lease; whether bound by aU the Covenants and for 

Mauhdrbll, ^q ^i^g g^jj^ during the Term. Suppose the Court 

1^ should say they were not so liaUe, it would be an extia- 

judicial opinion, and would not prevent our recovering 
at Law, if we are entitled under the Act. If the LeaM 
is beneficial, the Assignees are bound to take it. The 
question under the Act would be, whether the Assignees 
could accept the Lease, get the Crops, and then assign 
to an insolvent person, so as to get rid of their liability 
for Rent. That might be a question, and will soon come 
on to be tried before your Honor (c). I submit that 
would be a Fraud upon the Lessor; as the Act has dis- 
charged the Bankrupt, where the Assignees accept the 
Lease, from all Uability to the Lessor. The only ques- 
tion now is, whether or not the Assignees will accept 
the Lease. They cannot delay deciding whether they 
will take the Lease till they have taken off the Crops. 
The Court will fix a time within which they must decide 
whether they will accept the Lease. In Ex partt 
Scott (d), ten days were allowed for that purpose. 

The Vice-Chancellos : — 
This is clearly a Case where the Assignees have 
suspended their decision, whether they will accept the 
Lease. It is true the Court cannot be called upon tO/ 
give a premature opinion ; the Assignees are bound to 
say, whether or not they will accept the Lease; but 
waiving the point of form, I will state my opinion, 
whether, if the Assignees refuse to accept the Lease, 

(c) See post, p. 330. Oniiloto {d) i Rose, 446, note a. 
v. Corrit. 
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thby lire entitled to the off-going Crop? The great 
straggle is as to this Crop ; the Assignees being desirous 
of giving up the Lease, if by so doing they will be 
entitled to the Crop. A large proportion of this Farm, 
310 Acres, consbts of Arable Land; and therefore, 
before the Tasonth of JfarcA- 1817, when the Lessee 
became Bankrupt, he must have put a Crop into the 
ground. — {His Honor here read the Covenant in the 
Lease before stated.) — ^The words in this Covenant are 
not merely, *' the end of the Term," but also " other 
sooner determination of the Term.'' That provides, 
therefore, that whenever th<ei Lease determines, the 
Tenant is to be entitled to the off-going Crop. Then in 
case of Bankruptcy, are the Assignees, refusing to accept 
the Lease, mtitled to the off-going Crop ? It would 
be injustice to die Tenant who sowed the Crop, not to 
be entitled to the benefit of it ; more especially as the 
preceding Tenant was idlowed to take the off-going 
Crop. The words '' or other sooner determination of 
the Term,'* in case of Bankraptcy^ have already re^ 
ecived a construction. I find, on inquiry, that the Case 
granted in Ex parte Nixon (e), came on before the Court 
of JCtng's Bench, in Hilary Term 1814. The ciroum* 
stances of that Case were these ; — Upon hearing the 
Petition on the igth of August 1813, the Lord 
Chancellor ordered that the Assignees should deliver 
Possession of the Premises to the Petitioner, and 
be restrained from carrying off the hay, straw, litter, 
fodder, dung, manure and compost then being, or 
hereafter to be made, or grow on the Premises, and 
that a valuation should be made of the same without 
prejudice. And he ordered that a Case should be made, 
stating a Demikf to ii. of Black Acre, by Lease, con« 

(e) 1 Rose, 446. 

Y « 
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Igl7. taining the same Covenants as the (iease to the Bank- 

' "" ' rupt ; and the determination of the Lease by effluxion 

hx parte ^f ^Ij^q . ^^ admission of the Possessicm of hay, straw, 

AUNDRELL, jj^^^g,.^ fodder, dung, manure and' compost, of the 

Dark value of 50/. by the Lessor; and a question, whether 

under the Covenants, the Lessee is entitled to be paid 

for them, or any, and which of them. The same Case 

also to state a Demise to B. of White Acre, under the 

like Covenants, and the determination of this Lease by 

an Order of the Lord Chancellor, on a Petition in 

Bankruptcy, under the Statute of 49 Geo. IIL c. 121 ; 

a Uke admission of the Possession of hay, straw. Utter, 

fodder, dung, manure and compost, of the value of 50/. ; 

and a question, whether the Assignees are entitled to 

be paid for them, or any, and which of them ? 

The Case being argued, the Judges delivered their 
Certificate, dated 1 3th February 1814, which was thus : — 
** We have heard this Case argued by Counsel, and 
*' are of Opinion, on the first Question, that under the 
" Covenants stated, the Lessee is not entitled to be 
" paid for the hay, straw, htter, fodder, dung, manure, 
" and compost, in that Question contained, or for any 
" of them." 

*' On the second Question, we are of Opinion, that 
^ under the Covenant contained in the Lease mentioned 
** in the Question, the Assignees of B, are not entitled 
" to be paid for the said hay, straw, litter, fodder, 
^' dung, manore, and compost, or for any of them/' 

" Ellenborough, 
" S. Le Blanc, 
J. Bay ley, 
H. DampierJ* 
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That is an express decision, that a determination of 
the Lease by Assignees, is a determination within the 
words of the Covenant. These Assignees, therefore, may 
determine the Lease, and take the off-going Crops from 
two-thirfs of the Arable Land. The Assignees, by re- 
fusing to elect whether they would take the Lease, became 
subject to the Rent up to the time when they make their 
Election, and deliver up Possession. So long as they 
suspended their decision, the Landlord could not put 
in another Tenant. It may be a question, whether as 
the Assignees have suspended their decision until they 
have entered into a new year, they, are not under an 
obligation to pay that year's Rent ; but I think it suf^ 
ficient to say, they must pay the Rent during the time 
they have held Possession, and they must have the off- 
going Crop according to the Terms of the Lease ; my 
Opinion being, that upon this determination of the Lease 
by the Assignees, each party is to have the benefit of 
the Covenants provided for in the Lease. The Assig- 
nees, must deliver up the Possession of the Farm, and of 
the Lease ; and I recommend that the Crop should be 
valued ; the amount deducted from the Rent due, and 

the Stock sold. 

I 

Mr. Hart :— 
It would be very inconvenient to take away all thie 
Stock at a day^s notice; but perhaps the Court will. 
aUow a reasonable time to retain possession till the 
Stock is sold off. 

Mr. S, Culkn: — 
The Landlord, I am told, is willing to purchase the- 
Stock. 

The Vice-Chancellok: — 
Let the matter, then, stand over a few days, to sc:^ 
what is best to be done as to the Stock. 

V 3 
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On a subsequent day, 17th July, Mr. Hart obaerred, 
the Landlord refused to purchase the Stock or the Crop, 
and therefore it would be necessary to retain part pos- 
session of the Premises, according to the Covenant, till 
the Crop was taken off; but that as to the rest of the 
Premises, they were ready to quit them in a week or 
ten days. 

The Vice-Chancellor : — 
I meant that Rent should be paid by the Landlord 
up to the time when Possession of the Land and the 
Lease was deUvered, not up to the time when the Crops 
are taken off. 
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VAUGHAN and others, v. WORRALL. 

A MOTION was made on the part of the Defendant, 
that he might be at liberty to exhibit fresh Interroga^ 
tories for the examination of the Plaintiffs Witnesses, 
as to their having any Interest in the Suit. 

From the Affidavit of the Solicitor Mr. Blower, the 
Agent in London, made in support of the Motion, it 
appeared, that the Cause being at issue, a Commission 
issued for the Examination of Witnesses, and several 
Witnesses had been examined under the same on behalf 
of the Plaintiffs and Defendants, and that the Commis- 
sion was then returnable : — ^That Publication had been 
enlarged until the first day of Michaelmas Term next, 
and that no Depositions had been published: — ^That 
since the examination of the Witnesses for the Plaintiff, 
it had been ascertained that there was great reaiKNi (0 
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believe that fiome of such Witnesses were interested 
Parties in the Suit. In another " Affidavit in support of 
the Motion, it was sworn by James Leman, the Solicitor 
for the Defendant, that he knew several of the Wit- 
nesses who had been examined on the part of the Plain- 
tiffs ; and that he had been informed, and believed such 
Witnesses were interested in the event of the Suit : — 
That he did not know or learn that any of the Witnesses 
were so interested until after the execution of the 
Commission issued for the examination of Witnesses in 
this Cause, and tliat no Interrogatories were therefore 
exhibited to any of the Plaintiffs Witnesses to enquire 
whether they were interested in the event of this Suit.'' 
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At the desire of the Vice-Chancellor, further Affida* 
vits were made by Worrall the Plaintiff, and his Soli- 
citor Leman, in which they stated, '* That they had 
not heard or been informed or had aay suspicion pre- 
vious to the opening of the Commission for the ex- 
amination of the Witnesses in this Cause, when the 
Interrogatories on the part of the Defendant had been 
ingrossed and exhibited to the Commissioners named- 
in the said Commission, nor until some time afterwards, 
that the said Jeremiah Osborne, and Thomas Whippk, 
or any of them, or that any other of the Witnesses 
produced by the Plaintiffs, were interested in the event 
of the Suit:— That if they had known, or been informed 
that the said Jeremiah Osborne, or that any of the other 
Witnesses produced by the Plaintiffs, were so interested,, 
they would have added the Interrogatories : — That they 
are now desirous of exhibiting Interrogatories, in addition 
to those which had been already exhibited on the partfr 
of the Defendants : — That they are totally ignorant of the 

^4 
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Evidence vvhich has been given by any of the Witnesses, 
and that they veoold have greatly preferred putting in 
the Interrogatories which they now wish to exhibit, at 
the same time with their other Interrogatories : — That 
about the time of the close of the said Commission, 
Deponent Worrall received information from several per- 
sons of credit and respectability, (and which information 
he communicated to this Deponent James Leman,) that 
many of the Witnesses who had been examined by tbe 
Plaintiffs, had at that time entered into a subscription 
to defray the expenses of prosecuting this suit against 
this Deponent Samuel Worrall; and that the said 
Jeremiah Osborne was in effect the Solicitor for the 
Plaintiffs in this Suit, and that the same was brought at 
the instigation of the said Jeremiah Osborne ; and that 
he had engaged or undertaken to expend lool. in the 
Cause, or to advance lOo/. towards defraying the ex- 
penses of this Suit, and to give all his Attendances and 
personal labour in conducting the same, without making 
any Charges for the same : — That they beheve the said 
information above mentioned, and the facts detailed 
therein, to be true : — That Deponent James Leman saith, 
that upon being apprized thereof, he wrote to his 
Agents in town to state the same to his Counsel, and to 
take immediate steps for having the Plaintiffs Witnesses 
examined to the said facts : — That Deponents are very 
anxious that this Suit should be brought to a speedy 
determination : — That the answer of Deponent Samuel 
Worrall, was put in as soon as it could be prepared, and 
they immediately proceeded to the taking out a jomt 
Commission for the Examination of Witnesses, without 
interposing any delays : — ^That Deponent James Lenum 
saith, that in consequence of an application made to 
Deponent by the said Jeremiah Osborne, very early in 
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the month of June last^ and before the said Commission 
was sealed, to consent to have the said Cause set down 
before the Master of the Rolls, before Publication passed, 
and when the Commission should be executed and 
returned, to consent to the passing of Publication im- 
mediately : — ^That Deponent James Leman communi- 
cated the same to Deponent Samuel fForrall, and to 
which he the said James Leman received in writing, 
from the said Samuel Worrall, the following answer, 
dated 7th June 1817 : — " I have no objection to faci- 
litate on my part all thejproceedings in the Cause of 
Vaughan v. Worrall ;" — ^That Deponent James Leman 
communicated the same to the said Jeremiah Osborne, 
and on the same day directed his Agents to consent to 
the setting down the Cause accordingly, and to pass 
Publication as soon as ever the Commission should be 
returned : — That Deponents verily believe, that if they 
had merely taken the ordinary rules for time, they would 
have obtained the information they are now in posses- 
sion of, before the Examination of the Witnesses had 
commenced ; and they woidd have added the Interro- 
gatories which they are now applying for to their original 
Interrogatories: — ^That they have used every possible 
dispatch : — That this Motion was intended to have been 
moved at the Second Seal, but was deferred till the 
Third Seal, in order to give the Plaintiffs notice ; and 
that it was afterwards put off to the Fourth Seal, at the 
request of the Plaintiffs : — ^That the Interrogatories 
which Deponent Samuel Worrall has appUed for leave 
to exhibit, are confined to a general enquiry, whether 
the Witnesses are interested, and [to particular en- 
quiries, whether they have entered into a subscription to 
defray the expenses of the Suit ; and as to the said 
Jefemiah Osborne, to examine him, whether he is the 
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Solicitor for the Plaintiffs, or has in any manner con- 
ducted the Cause ; and whether he has agreed to give 
up any of the usual .Fees and Emolumentsof a Solicitor 
in this Suit ; and whether he has made any offer to 
contribute any Sum towards the Expenses of this Suit ; 
and whether the said Suit was brought at his instigation. 

Mr. Romilly, in support of the Motion, cited Need- 
ham V. Smith (/), Scott v. Fenwick (g), Stokes v. JMPKer- 
ral (A), Wood v. Hamerton (t), Perigal v. Nicholson (A), 

Kirk V. Kirk (I), Sandford v. (m), and Moore- 

house V. Passon (ti), Carlos v. Brooke (o), MUl v. Mill(p), 
Greenaway v. Adams (g). 

Mr. fFilbraham, contra : — 
There is no instance where, when Witnesses have 
been examined and cross-examined^ and the Commis- 
sion closed, that a Defendant has been allowed to exhibit 
an Interrogatory, as to the fact whether they were inte- 
rested. The Cases cited do not prove that proposition. 

The Vice-Chancellor : — 
As this Motion had some novelty in it, and is of 
importance in regard to the Practice of the Court, I 
thought it proper to look into the Cases. It is not 
proposed to examine as to the merits of the Cause, or 
as to any point in issue ; it is merely a motion, before 
Publication, to exhibit an Interrogatory, as to whether 
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the two Witnesses, who are named, are not interested 
in the Suit, upon Affidavits by the Defendant, his 
Solicitor, and Agent, that they are ignorant of the 
Depositions. The Evidence being taken by Commis- 
sioners in the country, renders this Motion necessary. 
If the Witnesses had been examined in London, the 
Examiner might, without any Motion for the purpose, 
have examined them as to their being interested. 

A clear distinction is taken as to the examination 
of Witnesses, to- credibility or to competency, after 
Pubhcation. Mr. Just. Powell, in Needham v. Smith (r)^ 
appears to have thought, that after Publication an 
examination might be had, either as to credibility or 
competency ; but Loid Hardwicke, in Callaghan v. 
Rocbefort (5), was of opinion it was not allowable in 
general to examine to the compttency of a Witness after 
Publication ; but ^ hat it was allowable even in that stage 
of the Cause, where the objection to* the competency 
arose from a matter that came to the knowledge of the 
Party after the e^camination. In Purcell v. Macnor 
mora (t), leave was given, after Publication passed, to 
exhibit Articles as to the credit of a Witness.—^' With 
respect to Competency,'* says Lord Eldon, *' it is the 
fault of the party complaining; for there may be a 
general Interrogatory to every Witness, whether he has 
any Interest." Those Cases were followed by Wood v. 
Hammerton (u), and Carlos v. Brook (x). In the latter 
Case, Lord Eldon thus expresses the Rule : '' The Rule 
is, that in general Cases the Cause is heard upon Evi- 
dence given before Publication; but that you may 
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examine after Publication, provided you examine to 
credit only, and do not go into matters in issue in the 
Cause, or in contradiction of them, imder pretence of 
examining to credit only/' It is clear, therefore, you 
cannot, in general, examine as to competency after Pub- 
lication. Here, the Evidence has not been published, 
and it was owing to an oversight that the Witnesses were 
not examined as to their competency. 

The point now is, not, what will be the effect of the 
Examination, but whether these Parties may not address 
an Interrogatory as to the competency of the opposite 
Witnesses. In Stokes v. M'Kerrall, a Witness had been 
examined ; and it was afterwards suspected he was inte- 
rested, and the Master of the Rolls thought he might 
oider an Interrogatory to be exhibited to him in the 
nature of a voir dire. The Defendant could not know 
what Witnesses would be brought, or whether they were 
interested. I think it would be too much to reftise this 
Defendant an opportunity of addressing fresh Interro- 
gatories to the Witnesses Jeremiah Osborne, and Thomas 
Whippie, as to whether they were interested. The other 
side may bring Witnesses to show they are not in- 
terested. The expense of this Motion, and of the 
Commission, must be paid by the Defendants. 



Motion granted* 
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Ex parte HATHERWAY, in re HATHERWAY. 



1 HE Petitioner paid Mr. Bennett, as his Sollbitor, for 8th Not. 
superseding . the Comniission against him, the sum of One-sixth of a 
399/. but no Bill of Costs had been delivered. On BiU of Costs, m 
Petition, Bennett's Bill of Costs was referred to the ^«»^^^. 
Master to be taxed, the Petitioner offering to pay what xr \ a l. 
should be found due- Bennett produced his Bill of ^^^^ i^^ 
Costs before the Master, amounting to 580 /. The taken offy the 
Master, on taxation, reduced it to 365/. 165. \\d. Solicituf^ ordered 

to pay the Costs 

The Question now was, who was to pay the Costs of ^'** Taxatum. 
the Taxation of the Bill? 

Mr. Montagu for the Petitioner : — 
llie Bill of Costs delivered to the Master amounted 
to 580/., and it being reduced more than one-sixth by 
the Master, the Rule is clear, that Bennett must pay the 
Costs of the Taxation. 

Mr. Leach, contra : — 
The Sum agreed to be taken by Bennett for his Costs, 
and which was paid to him, was 399/. The Petitioner 
then prayed to hftve the Bill referred. The Bill deli- 
vered to the Master amounted to 580 /., being an addition 
claimed for Cosf^, beyond the Sum paid for such Costs, 
of 181 /. The Master certified the Costs due to Bennett 
to be 365/., which was only 33/. and a fraction less 
than the sum of 399 /. originally claimed and paid, and 
is not more than one-twelfth and a fraction of the Costs 
paid, when the Petition was presented. The Petitioner^ 
therefore, ought to pay the Costs of the Taxation^ 
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The Vice-Chancellob was very clear, that as more 
than one-sixth was deducted from the Bill of Costs 
deUvered to the Master, Bennett must pay the Costs of 



8th and i8th 
November, 

Auigneet of' a 
Bankrupt Lessee 
thuugh hy ac- 
cepting the Lease 
they discharge 
the Bankrupt 
from any Claim 
upon him for 
Rent, may 
assign the Lease 
to an insolvent 
Person^ to 
exonerate them" 
selves from 
future Claims 
for Rent. 



Between ARTHUR ONSLOW, Esq. - Plaintiff, 

and 
THOMA& CORRIE and ABRAHAM MELLIN, 

Defendants. 

« 

XhE Facts in this Case, as stated in the Bill, and ad- 
mitted by the Answer, were these : — 

By a Lease, 26th February 1808, between the Plain- 
tiff, of the one part, and Robert Buchanan, of the other 
part, the Plaintiff demised to Buchanan, his Execnton^ 
Administrators, and Assigns, a Messuage in Clayton' 
Square, Liverpool, with the Appurtenances, and two 
Seats or Pews, to hold to Buchanan, his Executors, 
Administrators, and Assigns, from the 1st of March then 
next, for the term of seven years, at an annual Rent of 
ido/. payable half-yearly; and Buchanan covenanted 
with the Plaintiff, that he, his Executors, Administrators, 
or Assigns, would pay to the Plaintiff said Rcoit of 
i^oL and that he, his Executors or Administrators, 
should not nor would set. let^ assigb, alien, demise, or 
exchange said Premises, or any part thereof, for all of 
any part of the said Term, to or with atty Person or Per^ 
sons whomsoever, without the coiisent of Plaintiff, hit 
£xec;utoi1», AdminiflCMznrB^ or Aesigns^ firftlr had and 
obtained itt writing for thtft ' purpoi^«-> BorftomM 
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occupied said Messuage from the time of the date and 
execution of the liease until the beginning of 1811 ; 
and during that time paid to the Plaintiff the Rent 
reserved. In the month of February 1811 a Commis- 
sion of Bankruptcy issued against said Buchanan, and 
he was declared a Bankrupt ; and the Defendants, 
Thomas Corrie and Abraham Mellin, were chosen As- 
signees, and the usual Assignment of the Estate and 
Effects of Buchanan was made to them. Soon after 
Corrie and Mellin had so become Assignees, a Letter 
was sentto the Plaintiff by Messrs. Statham and Hughes, 
as the Solicitors of Corrie and Mellin, dated the 26th 
day of February 1811, wherein the Plaintiff was in- 
formed, that Buchanan had become a Bimkrupt, and 
that they were desired by the Assignees to inform the 
Plaintiff, that possession: of the demised Premises, to- 
gether with the Indenture of Lease, would be giren up 
to the Plaintiff on the 1st day of March 1811. Thiff 
Letter was received by the Plaintiff in London, on the 
last day of February 1811, previous to. which time the 
Plaintiff had not received any notice or intimfttion of 
the issuing of the Commission against Buchanan ; and 
having reason to believe that such Commission had beetr 
issued at Buchanan*8 own instance, he, soon after re- 
ceiving said Letter, sent a Letter to Stathgm and Hughes, 
signifying his refusal to accept of the Lease, or of the 
possession of the demised Premises, and informing 
them that the Bankruptcy of Buchanan, even if the 
Commission were lawfully issued, did not discharge him 
from his Covenant in the Lease, unless the Assignees 
should themselves accept of the Lease, for the benefit 
' of the Bankrupt's Estate. Coirtf and ilfe//iir afterwards 
determined to accept the Lease ; and in the Spring of 
181 1« Statham and Hughes, as the Attomies of th« 
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IBI7. Assignees, wrote to their Agent in London, desiring him 

' "^ ' to call upon and inform Plaintiff, that if he would not 

Onslow ^^^ ^ surrender of the Lease, the Assignees must and 

p ^' would accept of the same ; and accordingly such Agent 

and another, called upon Plaintiff, and showed him the Letter, or part 

thereof, to the effect aforesaid ; and Buchanan, on the 
6th August 1811, wrote to the Plaintiff, informing him 
that his, Buchanan's, Assignees, had accepted the Lease, 
and that he, Buchanan, was authorized by them so to 
inform the Plaintiff. Corrie, as one of the Assignees, 
in May 1811 paid to the Plaintiff 60 /. half a year's 
Rent for the Premises, which became due on the ist day 
of March in that year. On the 19th August 1811, the 
Defendants assigned the Lease to one Flood, a Prisoner 
for Debt in the Gaol of Liverpool, who afterwards took 
the benefit of the Insolvent Debtors Act, and went 
abroad. The Plaintiff brought an Action at Law against 
the Defendants for the Rent claimed by the Bill, but 
fSuled in such Action. The Plaintiff, stating these 
Facts, by his Bill insisted, that Corrie and Mellin having 
accepted the Lease for the benefit of the Bankrupt's 
Estate, the Plaintiff became entitled to receive from 
them the Rent reserved by the Lesise, until a legal 
Assignment should be made by them of such Lease to a 
real and bona fide Purchaser, or some proper Purchaser 
who would accept of such Assignment, and would be 
capable of answering and paying the Rent for the Pre- 
mises; and which Assignment had not hitherto been 
made by Corrie and Mellin, nor had they hitherto paid 
to the Plaintiff any Money for or in respect of the Rent 
reserved by the Lease, which had accrued due from the 
1st of March 1811 to the 1st of March 1812, the Plain- 
tiff having soon after that time resumed possession of 
the Premises, which were then deserted and abandoned j 
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mad that Floed was an unfit and improper person to be 
the Tenant of the Ptanises^ or to be the Assignee of 
said Lease ; and that the Assignment to him was merely 
colourable and fictitious, and made to exonerate Corrk 
and MelUn from all liability to pay any future Rent to 
the Plaintiff, and to deprive and defraud Plaintiff of 
every benefit and advantage of the Covenants contained 
in said Indenture of Lease, on the Lessee's put. The 
Prayer of the Bill was, that the Defendants might be 
decbtfed to be liable in Equity to pay to the Plaintiff 
the Rent reserved by the Lease for the year ending ist 
March 1812, and that the. Defendants might be decreed 
to pay the same. 

The Defendants by their Answer, admitting all the 
material statements in the Bill, submitted, that by means 
of the Assignment to Flood, they were dischai^ed from 
all liability to the Plaintiff for Rent which accrued due 
after such Assignment 

• » 

Sir Samuei Romilly, and Mr. Barber, for Plaintiff: — 
Thie Assigpunent of the Lease in this Case, by t^e 
Defendants, was a manifest Fraud upon the Plaintiff; 
Undoubtedly, before the 4gth Geo. III. c. 121, s. 19, an 
Assignee of a Lease might, to exonerate himself, assign 
to another ; but since that Act, Assignees of a Bank- 
rupt, who have accepted a Lease, cannot afterwards 
assign, as in this Case, to an insolvent person ; it is a 
Fraud in them to do so. The Assignees had an option 
whether or not they would take the Lease : they elected 
to take it ; and by so doing, they, according to the 
provision of the Act, exonerated the Bankrupt, the 
original Lessee, from his liability to his Landlord the 
Plaintiff. Having thus, by voluntarily accepting Ae 
Vol. II. Z 
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Ijease, exonerated the Bankrupt from all claims of Iw 
Landlord upon him, they were bound, if they aangned 
the Lease, to assign it fairly and bona fidn ; but the 
plain object of these Defendants was, first to g^ the 
Landlord's consent to take a surrender of the Lease, 
and failing in that, accept the Lease themselves, ezcHie- 
rate the Bankrupt, and then assign to an bisolveBi in 
gaol, leaving the Landlord without any claim upon 
thoQd, or the original Lessee, in respect of Rent aconied 
due after the Assignm^it, They would not have ac- 
cepted the Lease but for the purpose of thereby exone- 
rating the Bankrupt, and afterwaids exonerating them- 
selves, by assigning to a Beggar. This is a Fraud, new 
indeed in specie, but relievable on principles long 
acknowledged in this Court. Several Cases show, that 
a fraudulent Assignment by an Asugnee of a Lease, does 
not exonerate such Assignee. PUlpU v. Ebare (aX 
best reported in Ambler (6), Treackk v. Odce (c). 



Mr. Bell, and Mr. fioupell, for the Defendants : — 
If this were a fraudulent As^gnment, why did not 
the Defendants use that objection to it <m the Action 
at Law brought by the Plaintiff against the Defendante 
fiur a year's Rent, claimed of them as having accrued 
due subsequent to the Assignment? Hie PlaintiC 
though he might have shown the invalidity of the Agr 
signment at law, forgoes that opportunity, and hanag 
failed in his Action, now seeks relief in Equity^ and 
precisely on the same grounds on which he might have 
had relief at Law, provided the Case he makes of Fnnd, 
had any foundation. 



(a) a Atk. 2i9« 
{b) AflftUtrt 4S0. 
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1% IB Tery clear, that before the Statute of the 4gth of 
fhe King, an Assignee of a Lease, might at any time, 
bj assigning, though to a Beggar, exonerate himself 
tmm any claim for Rent after isuch Assignment. In one 
4)f the Cases, Valliant v. Dodomede (d), a premium was 
given to an Insolvent in prison to take the Assignment, 
tuA yet it was held good. In the Case cited of Phifyat 
tr« Hoare, the reason why the Assignment was held 
invalid was, because in fact it was a mere nominal 
Assignment ; the Assignment being to the Servant of 
the Assignor, and the Assignor receiving the Rent of 
the Premises. If in this Case the Defendants, after 
having assigned to Floods received the Rent of the 
Premises, then they would be liable; but after the 
Assignment, they had nothing to do with the Premises. 
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An Assignee of a Lease is only liable as such, and 
the moment he assigns, his liabiUty ceases ; he takes 
the Assignment upon that understanding. Suppose a 
Bankrupt has goods in his house that cannot be im- 
mediatdy sold, or ccmveniently removed, and the As- 
signees accept the Lease, cmd n after a time sell the 
Ckxids, and then offer to surrender the Lease to the 
Landlord, who refuses to accept it, and they, to exonerate 
themselves from future Rent, assign to a Beggar, are 
they not entitled to do so ? 

The Clause in the Act is not accurately penned ; but 
it never could have been intended by the Legislature, 
that Assignees of a Bemkrupt by. accepting a Lease, 
were to be incapable of assigning it, though to a 
^gg^r, if they found it onerous. 



((f) a Atk. 64^. 
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It is said that the Act having exonerated the Bank* 
nipt, the original Lessee, from all claims upon him by 
the Landlord, therefore, it was a Fraud in the Defen- 
dants to accept the Lease and then assign to a Beggar. 
What could the Plaintiff have got from the Bankrupt? 
Is an Issue to be directed to ascertain what loss the 
Plaintiff suffered, by the Defendants accepting the 
Lease and exonerating the Bankrupt? a Jury would 
be puzzled to ascertain the loss. If an Assignment was 
good before the Act, are there any words in the Act 
rendering it invalid in this Case? The Act exonerates 
the Bankrupt, if his Assignees accept the Lease; but it 
does not shift his liability upon the Assignees, and in 
the absence of express words to that effect, it would be 
to legislate in Equity, to take away the rights they 
previously had. 



Sir Samuel Romilly, in Reply: — 
U{X)n the Bankruptcy, the Assignees offered to sur- 
render the Lease, wishing thereby to have the Bankrupt 
exonerated. The Plaintiff suspected the Commission- 
was fraudulently taken out, and refused to accept the 
surrender, determining to retain the Bankrupt's liabihty; 
unless his Assignees chose to accept the Lease. Upon 
this, the Assignees accept the Lease, and why? not 
because they expected any advantage from the Lease,- 
for they had before offered to give it up, but because the 
ILandlord did not choose to relinquish his claim upon 
the Bankrupt. They accept the Lease merely for the 
purpose of exonerati^^g the Bankrupt. Is not that a- 
Fraud? An Assignment, though to a Beggar, merely to 
exonerate Assignees from onerous Covenants, is- valid,' 
as in the Cases cited : there is no Fraud in that ; the 
l^andlord had fttill his claim upon the original Lessee ; 
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but here, acts are done not merely to exonerate the 
Assignees, but also the original Lessee. The Cases I 
cited, show as a general principle, that an Assignment 
may be set aside for Fraud. Here then there is Fraud, 
though such a species of Fraud as could not have existed 
before the Act. If the Defendants had assigned the 
Lease bon&Jide, the Assignment would haje been good. 
The Act was introduced by me, but the Clauses fol- 
lowing the Clause which provides that the Act shall 
not extend to Scotland, were added to the Act in the 
House of Lords, where, after laying some time, it was 
returned amended with other Bills, just on the eve of a 
Prorogation, when, owing to the press of business 
before the House of Commons, there was no time to 
consider the Amendments. 
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The Vice-Chancellor:— 
The facts of this Case are very nearly agreed upon. iStb November. 
A Landlord is certainly entitled to every fair assistance ; 
and on the other hand, the Defendants who are Assig- 
nees of a Bankrupt, have a claim to every fair protec- 
tion which the Court can give them. The subject 
matter in dispute is one year's Rent, which accrued 
during the time when the Premises remained unoccu- 
pied ; and the question is, whether the loss of that Rent 
is to fall upon the Plaintiff the Landlord, or upon the 
Defendants the Assignees of the Bankrupt? It is not 
disputed that the Defendants had not possession of the 
Premises during the period for which the Rent is 
claimed: — That there was an actual Assignment to 
Flood: — ^That the Defendants have not had any benefit 
from the Premises : — ^That the House was out of re-^ 
pair:-»That the Rent was 120L a year: — ^That all the 
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benefit the Assignees could have, would be by re-letting 
the Premises, and that they could not let them at that 
Rent. Prior to the acceptance of the Lease by the 
Assignees under the general Assignment to the Asaig' 
nees of the Bankrupt's Estate and Effects, in which 
there was no exception as to this Lease, the Assignees 
and the Bankrupt offered to surrender the Lease to the 
Bankrupt ; and afterwards these Defendants the Assig- 
nees, very unguardedly accept the Lease, and in con- 
sequence the Plaintiff contends, they became liable to 
the Rent, even after their Assignment to Flood; the 
Act of Parliament 49 Geo. IIL c. 121, s. ig, having, 
in consequence of the acceptance by the Assignees of 
the Lease, exonerated the original Lessee the Bank- 
rupt, from all claims upon him by the Landlord. 

The Plaintiff admits by his Bill, that he has no claim 
at Law : — That he brought an Action against the Assig- 
nees for the Rent, which was determined in favour of 
the Defendants : — That they pleaded the Assignment to 
Flood, and that such Assignm^it waa considered at 
Law, as a complete bar to the claim made by the 
Plaintiff; aud the Bill states that the Plaintiff cannot 
obtain relief at Law, although be by his Bill states the 
Assignment of the Lease by the Assignees, was fictitious 
and fraudulent. Has the Plaintiff, then, any Equity ? 
Are the Defendants to be considered as liable to the 
Rent after they have ceased to be Assignees, or in 
possession ; after the character of Assignees of the I«ease 
has ceased, in which character alone they became liable 
to the Rent ? They have renounced that character, and 
abandoned possession, and yet the Plaintiff claims the 
Rent, though he admits the Assignment was good at 
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Law ; and upon this ground^ that Bince the late Act ef 
ParUament> the liability of Assignees may cease at Law, 
bat not in Equity. If the Defendants are to pay this 
Rent, is it to be out of their own pockets, or out of 
the Bankrupt's Estate? The Bill does not state they 
have any effects of the Bankrupt's in tJieir hands. Sup^ 
pose there were effects, are they to pay this Rent out 
of their own pockets, or out of those effects ? Would it 
be right that they should themselves pay when they 
have ^received no benefit from the House, and have 
already paid 60/. for Rent, without any advantage in 
return? Is there then any Equity to call npon these 
Assignees to pay this Rent? The Plaintiff re-took Pos* 
session of the House in 181 1 ; by whose consent, does 
not appear, and he has since let the Premises. He has 
endeavoured hiuaself to put an end to the Lease for the 
last three years erf* the Term, and having done that, and 
received the 60/. from the Defendants, he tries at Law 
to recover this year's Rait, and had in that Action an 
opportunity of replying Fraud to the Plea of the Assign- 
ment to Hood; instead of which, he demurs to the Plea, 
and thus admits the Assignment to Flood, He might, 
by relaying Fmud in the Assignment, have made the 
same Case he makes here. Hie Plaintiff was estopped 
at Law by his I)emurrer, to say the Aflsignment was not 
good ; nor could he afterwards have urged that objection 
in another Action. At Law, the Assignment was held 
to be a valid Assignment, and a bar to the claim of any 
Rent against the Defendants subsequent to the Assign- 
ment. If a Court of Equity relieves, it must undo the 
decision at Law, and determine the Assignment was 
invalid. If the Assignment was colourable and ficti- 
tious, it was a ground of objection at Law; but the 
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' Plaintiff admits the Assignment was good at Lawv 
and that no Relief could be had there. Is the PlaintiC 
then, after a defeat at Law, to be allowed to ask Rdief 
in Equity, as if no Assignment to Flood had ever taken 
place ? Let us then consider how the Case would stand 
in Equity previous to the 49 Geo. III. c. 120, s. 19, and 
how it stands since that Act? Prior to the Act/ Assig- 
nees of a Lease were liable ^o long as they continued 
such, and in possession ; but were not liable when their 
character of Assignees ceased, and they ceased to have 
Possession. All the Cases ai-e to that effect. Why is 
the Assignee Uable to the Landlord ? Because of the 
privity of Estate. The original Lessee is liable in 
respect of the privity of Contract. The liability of an 
Assignee of a Lease, begins and ends with his character 
of Assignee. In him there is no personal confidence 
by the Lessor. Ever since the Case of Pitcher v. 
Toovey (g), it has been held that, by an Assignment, an 
Assignee exonerates himself from all claims in respect 
of Rent, even though he assigns to a Beggar. An As- 
signee may, whenever he pleases, assign again ; and the 
moment he divests himself of the character of Assignee, 
he also shakes off his liability for Rent. It is very 
different as to the original Lessee, for he, in all cases, 
before the late Act, remained liable to his Covenant 
to pay the Rent, notwithstanding his Assignment, and 



(g) Carthew, 177. S. C. 
1 Salk. 81. 4 Mod. 71, and 
a Ventr. 228, and S. C. by 
tlie name of Toovey v. Pitcher, 
3 Lev. 295, and 1 Show. 340. 
Le Caux v. Nash, Str. issi, 
s»nd sec Chancellor r. Poole, 



Dough 764, and Adell v. 
Wake, 3 Compt. N. P. 394- 
These Cases established the 
Law; but see 1 Ventr. 3^, 
331. T. Raym. 303. T. Jones^. 
109, contra. 
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whoerer might be the Assignee; but an Assignee is 
only liable by privity of Estate, which ceases when he 
ceases to be Assignee, and loses that character. Equity, 
however, gives relief to a Landlord for his Rent in 
cases of Assignment ; first, where the Assignment is 
merely colourable and fictitious, the Possession remain* 
ing with the Assignor ; or secondly, where though there 
be a real Assignment, yet it has been made for the 
purpose of depriving the Landlord of his legal remedies 
for Rent due, or breaches of Covenant incurred previous 
to the Assignment. The Covenant by the original 
Lessee not to assign- without License, does not affect 
the Defendants, who are Assignees by Law under the 
Bankruptcy (A). 

This being the general Law on the subject as to an 
Assignment, how does the Case stand upon an Assign- 
ment by the Assignees of a Bankrupt? Such Assignees 
are Trustees for the Creditors of the Bankrupt. If in 
general an Assignee of a Lease is not liable to Rent 
after an Assignment, I see no ground whatever for 
saying Assignees of a Bankrupt's Estate should be in a 
worse condition than other Assignees of a Lease. 

In Treackle v. Coke (t), it was held in Equity, that the 
Assignee of a Lease, who has assigned over, shall be 
liable in Equity for the Rent during the time he enjoyed 
the Land ; for though in strictness of Law there is no 
privity of Estate to chaise the Assignee, yet in Equity 
he is chargeable for such time as he received the Pro- 
fits. In that Case the Assignee had enjoyed the Land 
for six years before he assigned. In the present Case, 
no claim is made in respect of Rent due during the Pos- 
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session of the Defendants, and preTions to their Assign* 
ment. That was paid. In Gilbert's Lex PnUaria (ft), it 
is said, '' Where a Lessee covenanted for payment of 
Rent and Repairs, and for building on the Premises, 
and the Tenn was afterwards extended, and sold for 
debt, and such Assignees finding the Term not worth 
their having, offer to resign to the Lessor, and he re- 
fusing, they assigned to a Beggar, the Question was, 
whether this was a Fraud that a Court of Equity 
would reUeve against? and the Qmrt took this distinc- 
tion : That if the Assignees had continued long in pos- 
session, and the Premises had been worse and become 
ruinous under their hands, or by their means, then the 
Assignment would be considered to be a Fraud to get 
rid of the damage that they ought to answer : But if 
they assigned immediately after their coming into pos- ^ 
session, there was no reason to relieve, because the 
Assignee was not chargeable at Law, and the Lessor 
had his original security against the Lessee and his 
Executors, as he had before, unimpeached; and the 
Assignee being under no obligation to hold it, there 
viras no Fraud in making such Assignment.'' In the 
printed Edition of the Lex Pretoria, no Cases are 
cited in support of the passage quoted ^ but in a MS. 
Copy of that Work, in the possession of Mr. Maddock, 
which I have seen, two MS. Cases are cited> apparently 
from Gilbert's Note Book, Sainbury v. Lanqfree, and 
Grameer v. Loveday ; but I have not been able to find 
these Cases anywhere in print. The passage quoted 
from the Lex Pretoria, is embodied, in the Treatise of 
Equity (/), and some able and useful notes are made 
upon it by Mr. Fonblanque, In a MS. note of a Case 



{fc) P. 36-\ 



(/) First vol. p- 361, 2. 
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in Michaelmas Term, 12 Geo. IL furnished me by is 17. 

Mr. Maddock, Mr. Fazakerly cited a Case which was ' "" * 
before Lord Chancellor Cowper, in which it was agreed^ Ohsloit 
that when a Lease is assigned to one, and he assigns to 
a third person, that though the Lessor hath strictly no , another: 
Remedy against the first Assignee, the privity of Estate 
being determined ; yet, that if it appears, as it did in 
that Case, that the second Assignmoit was made in 
order to exonerate and discharge the Assignor of Rent 
due to the Lessor, that this Court will look upon it as a 
Fraud, and obHge such Assignor to pay the Rent m* 
curved in his time, notwithstanding the Privity of Estate 
being determined, and there being no Covenant fitmi 
such second Assignor. The next Case is Philpot r. 
Hoare, reported in Atkyns (m); but best reported in 
Ambler (s). In that Case it was determined, that a 
Covenant by a Lessee not to assign without License, ^ 
does not bind the Assignee of the Lessee under a Com- 
mission of Bankruptcy in case he makes a fair Assign- 
ment; and that, in that case the Assignment was 
flraudulent, and that the Assignee under the Commis* 
sion continued liable to the Rent aft^ he had assigned. 
The Fraud there was, that Mrs. Hoare, the Assignee, 
had made a sham Assignment of the Premises, having 
assigned to an Agent of her own, and received the 
profit!' of the Premises. Lord Hardwicke says, *^ If it 
had been proved that the Rent reserved had been too 
great, or that Mrs. Hoare had offered to surrender the 
Lease to the Landlord, it would have gone a great way 
with me." In Atkyns ip), it is said that the Defendant 
was not only decreed to answer the Rent, but tibe 
fraudulent Assignment was set aside. In the present 

(m) 2 Atk. 248- ('0 P- 220. 

(«)!». 480. 
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Case, an offer was made to the Plaintiff to gite up the 
Lease, and there is an undoubted Assignment to Flood', 
in that case Possession was kept for Mrs. Hoate; in 
this Case, it is clear, after their Assignment, the Defen- 
dants did not keep Possession. That Case, Hlierefore, 
is no authority for the ReUef prayed in this. 

The Case of ValUant v. Dodomede (p), is very strong 
to show how the Law stood before the Act of Pailia- 
ment. It was there determined that, as at Law, an 
Assignee of a Term might assign, and therdby get rid 
of his subsequent Rent, and the Covenants which run 
with the Land, a fortiori he might do it in Equity. In 
that Case the Assignee, Dodomede, offered the Landlord 
to give up the Lease, but he refused to take it ; and 
thereupon he prevailed upon Lascelles, a Prisons in the 
Fleet, for four guineas, to take an Assignment, and 
Dodomede assigned to him. Lord Hardwicke held Do^ 
domede to be UaUe in Equity for the Rent due previous 
to the Assignment, but not for Rent due after. LasceOes 
in that Case was quite as unfit an Assignee as Flood 
in this. It was evident Dodomede assigned merely to 
exonerate himself from future Rent; and though he 
assigned to such a person, and paid him four guineas 
to accept the Assignment, Lord Hardwicke held, that 
the Assignor had discharged himself in respeet of 
claims for Rent accrued subsequent to the Assignment* 
Valliant v. Dodomede is referred to as an authority in 
he Caux V. Nash (q). 

The next Case is Taylor v. Shum (r), in which it was 
decided, that there is no Fraud in the Assignee of a 



(p)2 Atk. 546. 
(7) a Str. 1321. 



(r) 1 Bos. and Pull. 21 



CASES IN CHANCERY. 

Term assigning over his Interest to whom he pleases, 
with a view to get rid of a Lease, although such person 
neither takes actual Possession, nor receives the Lease. 
In that Case, Lord Chief Justice Eyre says, '' The real 
Question is, whether the Defendants could assign to 
whom they pleased, so as to destroy their own liability ? 
If you have no remedy against the Assignee, you must 
lose your Rent, and get possession of the Premises as 
soon as you can. The only case in which a question of 
Fraud could arise, is, where the Assignor has kept 
possession of the Premises, of which he makes a profit; 
and has made an Assignment to prevent responsibility. 
But even there, if the Possession be profitable, there 
will always be something on the Premises for the Land- 
lord to distrain ; so that I doubt whether there can ever 
be such a thing as a fraudulent Assignment, and whether 
an Issue on such a point can ever be well taken. It is 
clear that there is no Fraud in assigning to a Beggar, 
or to a person leaving the kingdom, provided the 
Assignment be executed before his departure. The 
Defendants had a right to divest themselves of the 
Interest, by the mere form of an Assignment, which 
drives the Plaintiff to take possession." It is quite 
clear, therefore, at Law and in Equity, that the Ass«gn« 
ment to Flood is valid, and exonerates the Defendants 
fh>m the claim of Rent made by the Plaintiff, unless 
the Act of the 49th Geo. III. c. 121, s. ig» makes any 
difference ; and this brings me to the consideration of 
that Act. It is said that Act, where Assignees accept 
a Lease made to the Bankrupt, exonerates the Bank- 
rupt from any claim upon him for Rent, and therefore 
such Assignees, if they assign the Lease, are bound to 
assign to a responsible person, and that it is a Fraud 
in them to assign to a Beggar. • 
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Before the Act, it was clear they might assign to a 
Beggar. The Legishtture must have known that, but 
they do not provide for such a case. If it were intended 
to alter the Law in that respect^ the Legislature woidd 
have expressed it, and have put Assignees ^ a Bank* 
nipt on their guard. It is not contended, that having 
accepted the Lease, they cannot assign, but that they 
must assign to a 6011^ Jide responsible Assignee. It 
is difficult to say who would answer that deecriptioii, 
and in what way the oharacter and responsibility of saeh 
an Assignee is to be estimated. The Act is silent on 
the subject, and must be taken to leave the Law as it 
was in regard to the right of assigning. 



This Clause of the Act was founded on obvious prin-' 
ciples of justice. A Bankrupt deprived of all his 
property ought to be reheved from claims upon him. 
He has the Lease and all his Property takoi from him, 
and it is but justice that he should be exonerated fit)m 
the Rent. Lord Mansfield, in Wadkam v. Marlow (<), 
cites, with approbation, an observation made by Mr. Jus- 
tice Yates, itt Mayor v. Steward (jt) ; viz. " As the Act 
divests him of his whole Estate, and renders him abso- 
lutely incapable of performing the Covenant, it would 
be a hardship upon him if he should remain still liable 
to it, when he is disabled bv the Act of Pariiament 
from performing it." In that Case of Wadkam v. 
Marlow, it was decided, that Debt does not lie against 
a Bankrupt on the reddendum of a Lease for Rent 
accruing afler the Commissioner's Assignment ; the 



{s) See this Case in note 
(a) to MUU V. AuHol,. 1 H. 
Slack. 4d7,.but beat reported . 



in note (c) to Boot v. WiUoHf 
8 Eaat, 314. 
(0 4 Burr. t443. 



CASES IN CHANCERY. 

Lessor's assent to such Assignment being virtually in- 
cluded in the Act of Parliament authorizing the Assign- 
ment of the Bankrupt's Estate. It was, however, 
afterwards determined, in Mills v. Auriol (u), that the 
Bankruptcy of the Defendant could not be pleaded in 
bar of an Action of Covenant for Rent; and in a sub- 
sequent Case, Boot v. Wilson (x), it was held, he was 
liable in Assumpsit. The Law could not remain thus ; 
and it was but justice that it should be provided, as 
this Act provides, that if the Assignees accept the 
Lease, the Bankrupt should be exonerated from all 
future claims upon him for Rent ; but such Assignees 
have still the same right of assigning over as they had 
before the Act. They derive no benefit by accepting 
the Lease ; if they find it an onerous Lease, damnosa 
hareditas, they have a right, and it is a duty they owe to 
the Bankrupt's Creditors, to assign it. The Bill must 
be dismissed ; but as the point arising out of the late 
Act of Parliament, is new, I shall not give Costs. 

Bill dismissed, without Costs. 



(ti) 1 H. Black. 433, and 
Judgment Affirmed in K. R. 
4 T. R. 94. 



(a) 8 East, 311. 
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1817. 

PILKINGTON V. WIONALL. 

November lOth, 

The Order drawn up in this Case, (reported ante 

oftktOrdtrwkcn P' ^^'^ ^'^^^^ ^** ^^ Demurrer be allowed, ** and that 
fullCostmre ^^ Plaintiflb do pay unto the said Defendants the 
ghen cm tht al^ Costs of the said Demurrer, beyond the sum of 5/. the 
lowttMcc of€ usual Costs of a Demurrer, to be taxed, fcc.** 

Mr. Agar now mored, that the Order might be 
altered, and that payment of the full Costs of the Suit 
might.be directed; for that the Master, in taxing the 
Costs, would not perhaps consider himself at liberty to 
tax the Costs of the Suit, but only the Costs of argu- 
ing the Demurrer. There is a difference of practice 
on this subject in the Masters Offices. Lord Roulyn, 
he contended, in his General Order (a), meant, by full 
Costs, that the Party, if the Court thought proper, 
should order the Costs of the Suit, as well as of the 
Demurrer. 

The Motion stood over, and afterwards, 

o^d Nov. ^^ Vice-Chancelloe said, I am informed that 

the Order made on the over-ruling of the Demurrer 
with full Costs, is according to the form that has been 
used ever since the making of Lord Rosslym's Order. 
I must, therefore, adhere to that form. In what manner 
the Master will act upon the Order is more than I can 
sav. 

Motion refused. 

(a) 6 February 1794. Vide and the Cases cited in notes 
BeaiiMt*s Orders, &c. p. 456, to pa^ 457. 
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MALCOLM and othera v. O'CALLAOtiAN and ' 

®*^*"- nth and 36th 

November, 

1 HIS was a Petition, foanded on the Master^s Report By WUly the 
made in this Cause, 31st July 1817, praying,, amongst Principal of 
other things, that it might be confirmed ; and that the ^^^^ ^go<^ 
rights of Christian Wyatt, under her father's Will and ^^ DmiMers 
Codicil, might be declared. to be paid on 

Marriage with 
William 5<og/br£2 (the Father of Christian Wyatt, late the consent of the 
Christian Stapfard), by his Will, isthdayof Nov. 1792, ^^cutors; and 
am<Higst other Bequests, gave and bequeathed unto his ^? | ^ - 1^ 
two Daughters, Christian Stopford, now the Wife of the ;j^,- * married 
said JB. D. Wyatt^ and Elizabeth Stopford, the sum of ^^^^ consent her 
2,000/. to be paid to them on, their respective day or days Legacy to go to 
qfMarriage,providedsuch Marriage should be had with the the Surrivor. 
consent and approbation of James O'Callaghan (the De- % « Codicil^ 

fendant) and Henry Lysaght (since deceased) his Execur ** ^B^provtdea 

.u • A J XL r .L L' that, if either of 

tors theremafter named, or the survtvor of them, ^^ *jLg nl u 

Executors or Administrators ; and he directed that they ^^^ before 

the said James CyCallaghan, and Henry Lysaght, or the twenty five^ or 

Burrivorof them, his Executors or Administrators, should Marriage with 

as soon as conveniently might be after his decease, lay consent^ the Le- 

out and invest the said two sums of 2,000/. and 2,000/.^^ y *^^ 

upon Goviemment or other good and real Seeurity or ^*^l^q 

Securities, in the names of them the said James OCal^ ^^^.^ 0^^ 

laghan and Henry Lysaght, or the Survivor of them, his Daughter nutr- 

Executors or Administrators, and should pay and apply ried before 

Ae Dividends, Interest, and Annual Produce thereof, twentyfixe^with- 

out consent ; held 

she was not entitled to the Legacy .-^-Query, Whether a second Marriage vith 

consent would entitle her to the Legacy. 

Vol. II. A A . " 
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for or towards the maintenance and edacati<Hi of his 

said two Daughters, Christian Stopford and Elizabeth 

Malcolm Stopfordy until their respective Marriage with such 

and otherBy consent as aforesaid ; and it ¥ras his Will, and he did 

V* also order and direct, that if either of his said two 

^'^^^"^* Daughters should depart this hfe before she should be 

married with such consent as aforesaid, that jthe Part 
or Share of hier so dying, together with the Interest and 
Dividends thereof, should go to and be paid unto the 
Survivor of them, in the same manner .and at the same 
time as he had thereinbefore directed the original Be- 
quests to her to be paid ; and in case both daid Daugh- 
ters shpuld die without being married with such consent 
as aforesaid, then he ordered and directed that the said 
two Sums of 2,000 /. and 2,000 /., and the Stock, Funds, 
or Securities in which the same should be laid out and 
invested, should sink into and become a part of the 
residue of his personal Estate. 

James (yCallaghan and Henry I^saght were ap- 
pointed Executors of the Testator's Will. 

The Testator made a Codicil to his Will, 21st May 
1 798, immaterial to state. He also made another Co- 
dicil, 9th July 1796, and thereby, amongst other things, 
gave to his two Sons William and Phil^ severally, the 
Sum of 3,500/., after deducting from each Legacy such 
sum of Money as he might have expended in the pur- 
chase of their Commissions severally ; such Legacy to be 
in lieu of the provision made for them by his said Will : 
And he thereby confirmed the Legacies given to his 
said two Daughters Christian and Elizabeth Stopford 
by his Will ; and directed that the Legacies which he 
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Imd bequeathed to the ah<hre two Sons tdd twoDtuglH 

ten by his said Will and that Codicil, should go andbd 

possemed by the Snnrivor of such of his Sods who ^^^* 

should die before the attainment of twenty^ftre yeais^ aAd ^^ 

of sfueh of his Danghters who should die beifore soeh (y^jj^^^jiorfAV 

Age, or Marriage with the consent of the Trartteea aten- andcyth^rt. 

tionad tn hia Will and CodiciL 

The Jfmftfr, by his Report^ stated that CArts^tflfi Siopr 
ford (now WyaU) married withont the Consent of the 
Tnisteeaand Eitecntors; bnt that soon after the Mfeurriage, . 
the Trasteea aad Executors approved of the Marriage» 
and became Trasteea of a Seltfement made after such 
Marriage. 

Sir Samuel SamiUy, and Mt. BeU, in siif>poit of 
thedaim of Chriitian Wyatt to the L^aCy y^ 
The Marriage oi Chfutmn Stopfard, thdugh, not an 
improper match, was oertainly withont Consent; the 
question is^ Whether nnder the Will and second Codicil, 
she was not entitled to die Prineipal of the Iiegttoy, 
she having attained twttity-'fiye. To the Inierent of 
the Legacy during her Life, she is clearly entitled. It. 
is difficult to contend under the Will alone, that having 
married without Consent she iil entitled to the Prihdipal 
of this Legacy ; but taking the Will and iecond Godkil 
together, which partially revokes the Will, by a Bequest 
inoonaistent with tl^ tertos of the Will, die must b# 
ctesidered as entided to the Principal of the Legacy^ by 
having attained twen^^ve. - 

The WiU directed the sum of d,ooo/. to be ^aid tri 
the two DMghte#s on their Marriage, with iho otetent 

A A 2 
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1 81 7. of die Testator's Trastees and Executors, or Ac Surrivor ' 
^ of them; and the Interest of the Legacy is inthe mean 

and otheiB. ^^'^ ^ ^ applied for. their education and maintenance ; 
1^, and if either of the Daughters died before Marriage with 

O'Callaghav, Consent, the Legacy of such so dying was to go to the 
and others. SurviYor ; but by tiie second Codicil, the Testator di- 
rects that the Legacies given to the Daughters should . 
go to the Survivor of such of his Daughters who should 
dfe. before twenty-five, or marry with Consent* This 
amounts to a new Bequest, and entitled her to the 
Principal of the Legacy when she should marry with 
Consent ; or when, marrying without Consent, she should 
attain twenty-five. These Conditions in restraint of 
Marriage are always considered as odious ; and the Court 
will endeavour, if possible, so to construe a Will as to 
avoid a Forfeiture. One of the Daughters (£&aie(A 
Stopford), who is unmarried, and attained twenty-five 
has had the Principal of her Legacy paid to her.. K the 
Court considers the Will as unaffected by the Codicil,, 
still the condition may be performed, for she has aU her 
Life to perform it ; and if her present Husband dies,, and 
she marries again vrith Consent, she will be entitled to^ 
the Legacy. 

The 'Solicitor General, and Mr. Mitford, contra .*^ — - 
It is true that Conditions of this nature are not 
favoured ; but when a Legacy is given over in.case of a 
Marriage vrithout Consent, the Legatee over has an 'equal 
claim to the care of the Court, with the oonditi(mal 
Legatee. It is admitted, that under the Will Christian. 
Wyatt cannot claim this Legacy ; for a Marriage vrith 
Consent was a condition precedent, which she was bound 
to^perfinrm' before she could be entitled. To the^In- 
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terest and Dividends of the Legacy she is entitJed' ig|i^, 

during her Life, but no more. Then as to the second ' ^ 

Codicil : — ^it confirms the Will ; nor has it introduced a BiALooLM 

new period at which the Legacy is^ to be paid. The *° othen^ 

Codicil provides for an event not mentioned in the o'CAixloH^r 

Will^ on the happening of which it was to go over^ vix^ ^^ edMis 

dying under twenty-five. Under the Will, it was giveir 

over OQ, the event of dying without having married 

with consent; but by the Codicil, it is also' to go over 

on dying before twenty-five, without having been married 

with Consent. The time prescribed by the Will when 

the Legacy is to be paid, is not at all afiected by thef 

Codicil. Possibly, if she had remained unmarried, she 

would, on attaining twenty-five, hietve been entitled ; and: . 

it may become a question, whether, if she marries againyi 

and with Consent, she is entitled to the Legacy;' bat 

the question fiow is, whether she is at present entitled 

to the Legacy. Clearly, she is not. 

The Vice-ChaKcellob; : — 
Upon the words of this WiH, Mrs. Wyait^ cunot 
claim the Legacy. If there had been no Bequest oter» 
the restricticm would have beeavoid; but there being 
a Bequest over, on failure of the performance of the 
condition on which the Legacy is given, the condition 
must be performed to entitle her to cisam the Legacy. 
The intent is clear. Marriage with Consent was a con- 
dition precedent, to be performed before the Legacy 
became payable. A Consent subsequent to the Marriage 
does not satisfy the words of the Will. 

The second Codicil shows throughout the Testator 
still entertained the same idea he expressed in his Will 

A A 3 
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aa to a Marriage with Conaent. He ^expreasly oonfirma 

kia Will^ and could not dierefere mean to revoke it. 

lUM»ut If it were tnie that the Codicil givea the Legacy at 

aaa miitra^ twenty-rfire, though there was a preriona Marriaga 

D'Oallaoha ^'^^'^^ Consent, that would pro tanto be a revocation 

aad fltimwi ^^ ^^ ^^^ instead of a conlirmafioa. The Will and 

Codicil must be construed together. In either of two 
events the Legacy is to go over; but in one event only 
can she elaim the Legacy ; if she dies under twenty«Av« 
anmarriedy it goes over; if without marriage with Con-: 
sent, it goes over; if she married with Consent, die was 
to be entitled. The gift over in the Codicil, if she died 
before twenty-five, was not tantamount to a gift to her 
in all events, on attaining twenty«<fi[ve. The intmtioar 
of the Codicil was to keep alive the Condition on which 
the Legacy was given in the Will. 

It is not necessary to deeide whether a second Mar-* 
riage with Consent, would be a performance of the 
Condition ; it is sufficient to say, she is not now entitled, 
tat having performed the Condition on which she was 
to take the Legacy. She is entitled to the Interest of 
the Legacy for her Life, but not to the Principal. 
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HUTCHINSON v. MARKHAM. 
An order NiH had been obtained to dissolve an In- latbNovembtr. 

WM^kgM gam iwA^F 

junction upon the coming in of the Answer, and Ex- '^. . . ^^-^ 
ceptHons were shown as Cause. The ilifa^^er reported ^^oiocan 
the Answer sufficient. InfmiHoHf on 

. iht condng ^ Of 
Mr. Tijmey now mored to dissolve the Injuncticm tkiJmmtr,^^ 
absolutely; referring to Hinders Practice (a) to show *'^'^|"*' ^'* 
the Motion was necessary. * ^ MttiJI 

Mr.Trowef, contra:— Jmwani^lfMeiUi 



I I 



The Motion was unnecessary. Upon the Ma$ter^s tie Imfmtetion is 
reporting the Answer sufficient, the Injunction was im- tAereufon dii^ 
mediately dissolved, without further Motion. ***^» ^J^ 

The Vice-Chancellor : — 
I apprehend the Practice to be that, the Injunction 
is dissolved, in consequence of the Report, and' that a 
further Motion is unnecessary. 

N.B- — Mt. Walker, the Registrar, being referred to, 
Confirmed His Honet^s Opinion as to the Practice. 

Motion refused (ft). 

(«) P» 59^- Lord Hardmcke^ in Peyto v. 

(6) S. P. detcnnined by Hudson^ March 1754. 
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The VAUXHALL BRIDGE COMPANY 
V. GEOBGE JOHN EARL SPENCER and 
Others, Proprietors of Battersea Bridge, and the 
GOVERNOR and COMPANY o^the BANK. 

inber. np 

1 HE Bill stated^ that in 1806 it was propoaed, for the 

• ^jo-aiJ--^io- public convenience^ to build a Bridge across the TkameSt 
ofwUUrmomg ^™ or near yioruxAa// Turnpike to the opposite Bank of 
amoppoiitionto^ the River^ and to make Roads; and accordingly diy^ 
BiilimFarim^ persons entered into a Subscription for that purpose, to 
Mill, mre, cm build such Bridge, to be called the VauxhaU Bridge : — 
•ttoT^^*?^ That the Subscribers appointed a Committee, with 
at^ mm BUI to V^^^^ *^ ^PPty ^^^ *^ Act of Parliament to carry the 

plan into execution : — ^That they appUed to Pailiament 
in 1806 and 1807 for leave to bring in a Bill : — That 
leave was given, and a Bill introduced into the House 
of Commons in March 1807 : — That after the first 
reading of the Bill, Petitions were presented against 
the same by George John Earl of Spemcer, and others, 
who were then the Proprietors of Battersea Bridge : — 
That in consequence of such opposition, and before the 
second reading of the BiU, several Meetings todi ]dace 
betwe^i the Conmiittee acting on behalf of the in- 
tended VauxhaU Bridge and the Proprietors oi Battersea 
Bridge, or their Agents, in order to arrange some plan 
by which the interests of the Proprietors of Battenea 
Bridge might be secured ; but before any arrangement 
vras finally agreed upon, a disscdution of Pailiament 
took place, whereby the Bill was lost for that Session : 
— ^That in the next Session of ParUament, in 1807 and 
1808, the Committee on behalf of the int»ded Vauxiatt 



kagfe emk SecM* 
rities ddioered 
t^mmd Stock, 
^.trmm^errtd 
to BUttmt^9,a 
Deamrrtrhnmg 
put m, the tame 
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Bridge again applied for leave to bring in a BiU, 1817* 

but considerably altered from the former Bill, in order 
to obviate the objection then made; and that such Bill 
so altered was read a first and second time, and was Qo^vAwt 
referred tc5 a Committee; and that great opposition ^^ 

being still made to the passing of the same, on the part £arl Spbkcbk 
of the Proprietors of Battersea Bridge, during the time aad others, 
the Bill was passing through the Committee, and great 
delay being occasioned thereby, the Committee on 
behalf of the intended Fauxhall Bridge introduced into 
the Bill Clauses for indemnifying the Proprietors of 
Battersea Bridge for all such losses as should be sus- 
tained by them by the building of Vauxhall Bridge: — 
That such Bill so altered went through the Committee, 
and passed the House of Commons, and was carried up 
to the Lords and read a first time ; but on application 
being made to have the same read a second time, several 
noble Lords entertained objections to parts of the BiU, 
and especially to the Clauses which had been inserted for 
providing an indemnity to the Proprietors of Battersea 
Bridge, on the ground that such a Contract was illegal 
and contrary to public policy, being founded on an 
improper principle, and was likely to operate as a bar 
to the general improvement of the country : — ^That in 
consequence of such objection^ the Bill was withdrawn; 
but the Proprietors of Battersea Bridge then declared 
their intention to oppose the passing of said intended 
Act, unless a sum of Money was paid or secured to 
them, as an inducement to withdraw their opposition : 
whereupon it was agreed between the said Committee 
of Subscribers to the intended Vauxhall Bridge, and 
the Proprietors of BatterseaBridge, that the latter should 
withdraw their opposition to the Bill ; and that in caa- 
sideration thereof, the said Committee should enter into 
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their joint and aeveral Bond to the Proprietore of Al^' 
ters£a Bridge^ to secure the payment to them of the sum 
of 6/>oo /. the same to be paid to certain Trustees on or 
before the ist of March 1810, and to be laid out by 
them in the purchase of Stock, to accumulate until the 
intended Bridge should become passable, and to be then 
paid oyer to the Proprietors of Battersea Bridge ; and 
that the Committee should also agree to secure to the 
Proprietors of Battersea Bridge the repayment of 250/. 
which, as they alleged, had been expended by them in 
their opposition to the said Bill :— That accordingly a 
joint and several Bond, dated 16th May 1809, was 
executed by William Robert Brown and others. Members 
of the Committee of Subscribers, whereby they became 
bound to the Defendants, J. H. Tritton, J. Jortin, and 
James' Auriol, the Trustees appointed by and acting on 
the behalf of the Proprietors of Battersea Bridge, in 
the sum of 1 0,000 /. with a Condition for payment of 
5,000/. Qn 1st May 1810, with a defeasance or proviso, 
that in case the Act should not pass into a Law during 
the then present Session of Parliament, the Bond should, 
at the end of such Session, be delivered up to the 
Obligors to be cancelled; but if the Act should pass 
into a Law during that Session of Parliament, the said 
Bond should be in full force : — ^That in pursuance of 
such arrangement, the ObUgors executed an Indenture 
or Deed of Covenant, of the same date as the Bond, 
between the Obligors of the one part, and the said 
Trustees of the other part, whereby, after reciting the 
Bond and Defeasance, the Trustees covenanted, on the 
receipt of the 5,000/. to lay out the same in the Three 
per Cents* in the joint names of four Trustees, two to 
be nominated by the Vauxhall Bridge C<xnpany, and 
two by the Proprietors of Battersea Bridge; and that 
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taoh Trustees should stand possessed of the said Three J 8 17. 

per Centt. upon Trnst^ to accumulate the DiTidends 

V A. IT X H A T-T. 

until the same should, by virtue of the Trusts thereinafter 

contained, become transferable ; and when and so soon Ce¥P4NY 

as the said intended Bridge should be completed for ^ 

the passage of horses and carriages,^ upon Trust to Eari StiirosB^ 

transfer the Three per Cemt. with all Accumulations, imto 9*d 4thArs« 

the Proprietors for the time being of Baitersea Bridge, 

or to such Persons as they should appoint ; but in case 

the intended Bridge should not be built within the time 

prescribed by the then intended Act for building the 

same, or within any further period of time to which 

Uberty should be given by Parliament for building the 

same, or the completion of said Bridge should be wholly 

abandoned by the intended Vauxhall Bridge Company, 

then the Trustees to stand possesieed of such Three per 

Cetfts. and accumulations thereof, in trust for the said 

Vauxhall Bridge Company, and to transfer the same 

accordingly : And it was further agreed, that upon the 

investment of the 5,000/. in the purchase of Three per 

CeniB^ a Declaration of Trust should be executed by the 

Trustees : — ^That in further pursuance of the aforesaid 

arrangement between the said Committee of Subscribers 

and the Proprietors of Battefsea Bridge, a certain other 

Bond, dated also the said 1 6th May 1 8og, was executed 

by the said Trustees, whereby they became bound to the 

said John Hentan Tritt<m, John Jortin, and James 

Auriol, in a penal Sum conditioned for the payment of 

250/. on the 1st day of November then next: — ^That 

the only Consideration for the execution of said Bonds 

and Deed of Covenant was the engagement made and 

entered into by or on behalf of the said Proprietors of 

Baitersea Bridge, not to oppose the said intended Act 

of Parliament for the building of Vauxhall Bridge; 
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and that in order to prevent any objection that might 
arise from the before-mentioned arrangement, it was 
VAuxHALL stipulated and agreed that the same should be, and was 
^n in fact, concealed from the knowledge of the Legislature : 

That after the execution of the said Bonds and Deed 

Earl SpEKCXBy of Covenant, and in consequence thereof, the Proprie* 

and othen^ tors of Battersea Bridgt discontinued their oppositioii 

to the said proposed Vauxhall Bridge, and a Bill was 
accordingly, in the Session of Pariiament ending in 
i8og, introduced, and passed into a Law, under the 
Title of '' An Act for building a Bridge across the Biver 
2'hafnes, from or near Vauxhall Turnpike,^' &c. The 
Bill then set forth the provisions of this Act of Parlia- 
ment, in which was stated the Money to be raiped, the 
mode of raising it, and the manner in which it was to 
be applied ; but in which no Sum was appropriated in 
satisfaction of the Claims of the Battersea Bridge Cam- 
pony. The Bill then stated, that tlie Conmiittee ap- 
pointed under the ^powers of the Act for managing the 
afiairs of the Company, acting under an erroneous con- 
ception of the powers granted to and the duties iipposed 
on them by such Act, and thinking themselves bound 
to carry into effect the arrangement made with the 
Proprietors of Battersea Bridge, caused the Sum of 
250/. secured by Bond hereinbefore secondly meptioned 
to be paid to or for the use of the said Earl Spencer, 
T. Cobb, &c. the^said Proprietors of Battersea Bridge,. 
on or about the 27th Nov. 1809, out of the Monies 
raised under the authority of the said Act ; and, also 
caused the fiirth^ Sum of 5,000 /• further part of the 
Monies raised under the authority of the said Act, to 
be invested in the purchase of 7,117/. Ss. Three per. 
Cent. Annuities, in the names of the said John Heniom 
Tritton and James At/no/, the Trustees named an 
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appointed by the Proprietors of Battersea Bri^, tod IBM. 

Henry Thomtm, then of Battersea Rise, in the County '" - 

of Surrey, Esquire, and Henry Buckley, of Lambeth, in VauxhaIl 

the same County, Esquire, Trustees named and appointed ^ 

by Plaintiffs; and that thereupon a certain Deed of ^ 

Indenture, 14th day of May 1810, was executed by the Eari Spbnci 

said Henry Thornton, Henry Buckley, John Henton anddthers. 

Tritton, and James Juriol, declaring the Trusts upon 

which the said Trustees and the Survivors and Survivof 

of them, and the Executors and Administrators of such 

Survivor, were to stand and be possessed of the said 

Sum of 7,117/. 8*. Three per Cent. Annuities, and 

which Trusts were conformable to the provisions 

hereinbefore stated to be contained in the said Deed 

of Covenants: — That shortly after the said Act was 

passed, the Committee thereby appointed proceeded to 

carry the said undertaking into effect, and the Bridge 

is now erected : — ^That the said Henry Thornton, one of 

the four Trustees, in whose name the same Stock was 

invested for the purpose aforesaid, died, leaving the said 

Henry Bulkley, J. H. Tritton, and James Auriol, his 

Co-Trustees him surviving : — ^That the Dividends on 

the Sum of 7,117/. Ss. Three per Cent. Annuities, so 

invested as aforesaid in th^ names of the said four 

Trustees, and the accumulations thereof, were from 

time to time laid out in the purchase of the like Stock 

during the life-time of the said Henry Thornton -^ and 

such accumulations, together with the said original 

Sum, amounted, at the time of the death of the said 

Henry Thornton, to the Sum of 8,597/. ^5*' i^^* Bank 

Three per Cent. Annuities; which sum is now standing 

in the Books of the Governor and Company of the Bank 

of England, in the joint names of the said John Henton 

Tritton, James Auriol, Henry Thornton, and Henry 
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,gl^. Wrfiy; and the DrtHaA whick hicre iMxmed on the 

* nid fatft-MCHliaBfid Sobw ^^d on the aocvinvlaftioiM 

tkreaCsiBcxthedettdiortkftflddJ%ivy nomtoi, have 
becQ hid o«l in the f i nirhiiif of the Sum of 5852. 8«. 
4^. in the aaae Stock, •■d mch latt-acntkNied Sun is 
DOW fltKndmg in the namei of the cnid flBnrariDgTnKtees, 
Jokm Htmy T^ittm, Jmma Amriol, and Htmy Bmckkf, 
in the said Bookaof the Gmxrmer mmi Cam^amf rf tJk 
Bmk ^ EmgUmi^ and that no part thereof hat been 
sold oat by the said DefendantB, George Jokm Eari 
Spemcer, Jokm HaUom IViiiam, &c. who are now the 
only Pit^vietots of Baiienm Bridjgr; but that they 
threaten and intend to apfdy to the said somviiig 
Trustees to tiansfer the said Stock to than, or to sell 
the same, and ^>ply the prodnce thereof to their a8e>-- 
That the Pn^MietorB of the said Bmttenea Brklgt wiU 
not reoore any injury or damage wfaateTei* from the 
bniUuig or using of the said VinukM Bridge; or if 
otherwise, such injuiy or damage will not amount to any 
thing so large a Sum as 5,000/.: — ^The Pkintifis they were 
advised and insist that, under the circumstances afi>re- 
said, the Agreement entered into by and between the 
said Committee of Subscribere and the Proprietors of 
Battenea Bridge, for the purpose of inducing the said 
Proprietors of Baitersea Bridge to withdraw their oppo- 
sition to the said Act of Parliament, was and is a Fraud 
upon the Legislature, and contrary to public policy 
and that the application of the money raised under the 
authority of the said Act, to the performance of such an 
Agreement, was directly contrary to the provisions and 
intentions of the said Act; and submitted that the said 
Deed of Covenants and Declaration of Trust, and the 
said Bonds, having been obtained under the circum- 
stances aforesaid, are not binding upon them, and that 
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therefore' the said Deed of GoTenants and Dedaratioo 1817. 

of Trust ought to be delivered up to be oanceUed; and 

the aforesaid Stock and all accumulations thereof Qught gRiDo- 

to be transferred to Plaintiffs ; and that the aforesaid Company 

sum of 250 /• ought to be repaid to Plaintiffs, with law* %). 

ful Interest thereon from the time when the same was £arl Spbkce« 

paid, as before mentioned. and others. 

To this Bill a general Demurrer was put in. 

Mr. Hart, and Mr. Heald, in support 'of the De- 
murrer : — 

Lord Spencer and his CoH)wners of Battersea Bridge 
intended to oppose the VauxhaU Bridge Bill; they 
claiming a Compensation in respect of the probable 
injury the Battersea Bridge Proprietors would suffer 
from the erection of the new Bridge. A Compensation 
was considered as reasonable in the House of Commons* 
and a Clause was there introduced to secure it ; but 
when the Bill went to the House of Lords, some noble 
Lords, as the Bill states, but not naming them, on the 
second reading objected to the Clause ((x Compensa- 
tion. Upon this, to prevent delay in the passing of the 
Bill, or the possible rejection of it, nine individuals, 
forming the Committee of the Subscribers, agree to pay 
a sum of Money to Trustees, upon the Trusts stated in 
the Bill. The Act afterwards passed. Now, the 
Yauxhall Bridge Company say, the Money so deposited 
is the Money of the Contributors, and ought not to have ^ 
been so appUed. Suppose, in so applying the Money, 
^ there was a breach of Trust, yet that does not entitle 
these plaintiffs to call back the Money. The Defen- 
dants had nothing to do with the rights of those who 
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Company 
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1B17. made the Agreement. If they did wrong, they are 

' •^ ' liable to their CesttUs que Trust ; the remedy is against 

Yauxhall them. Nothing can be more unprincipled than the 

claim of this Money. Suppose it was a corrupt 

Agreement, yet having paid the Money, they cannot 

Earl Spkvcxb ^tecBl it. The Agreement was executed twelve years 

and othen. ago, and acquiesced in ever since. It is the first time 

that this Court has been caHed upon to redress Frauds 
upon the Legislature. If there was any Fraud, they 
Bxeparticeps criminis, and the maxim mtlior est conditio 
possidentis applies. 

Sir S. RqmiUyf Mr. Bell, and Mr. Wingjield, in 
support of the Bill : — 
The Agreement in question was, to do that which 
the House of Lords thought ought not to be done. I( 
is a Fraud on persons executing a public Trust, who 
supposed the Claim of the Vauxhall Bridge Proprietors 
had been fairly withdrawn ; instead of which, a secret 
Agreement is made to pay a sum of Money for. virith- 
drawing the objections. It is a transaction contrary 
to public policy, and such as this Court will rescind. 
The Legislature has directed how the Money levied on 
the Public by way of Toll is to be applied ; and it 
would be a misapplication to apply any part of it in 
payment of this 5,000/. The Agreement was not made 
known to the Legislature, but was studiously concealed, 
and in that consists the vice of the Contract. As to par- 
ticeps criminis, it does not apply to the Plaintiffs. The 
present Plaintiffs are not the persons who made the 
Agreement; but if they were, it would not be an objec- 
tion ; for in cases of this description, persons concerned 
in the transaction may set it aside. In Neville v. Wil' 
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kbttfm (a). Lord Thurhw cites sereral Cases to show 1317, 

that relief will be given to a party who was particept ^ ^ 

crtffiMiw; and his Lordship expresses it as a general Vatothaix 

rule, that in all cases where Money is paid for an nn- «^«»» 

lawfnl purpose, the party^ though parftcip« crindms, . 

may reoover it back again. There are various Cases in £„i SpwYria 

which Contracts have been set aside as contrary to and^Mfaeri. 
public policy; Jform v. M'CuUock (b), H^nmngUm v. 
^ Du'Chatel {c), and the Cases of Marriage Brocage 
Bonds. 

Mr. Hart, in Reply : — 
Cases of Marriage Brocage Bonds, or of Money 
given for Appointments to pubUc Offices und^ Govern- 
ment, stand on different grounds from this Case. It 
was never determined that sudi an Agreement as this 
was omtrary to public policy, or such as ought to be set 
aside. 

The Vice-Chakcellor : — 
If any rdief t^an be obtained upon this BilU the 
Demurrer cannot be sustained. 



The Proprietors of Vauxhall Bridge are incorporated 
under Ihe name of the " Vauxhall Bridge Compamff 
and the object of this Bill is, the restoration of Money 
placed in Trustees hands, and to prevent its being paid 
to the Proprietors of Battersea Bri^e. The Act ap* 
propriates the Money' to be received by Toll from the 

{a) In Appendix to 1 Bro. (now Lord B^desdale) who 
C. C. p. 547. The Report of gave it to Mr. Brown. 
-Chk Case was by Mr. Mitford ifi) AmbL 43a. 

(c) 1 Bro.C.C. is^ 

Vol. II. B b 



3IS6 CASBS IN CHANCERY. 

I§I7^. Bridge to certain purposes, ajad wheo such purpofles 9Se 

' answered the Toll is to cease. The Pablic» therefore, 

•YAVKMAtis jmyg ^ great interest in this concern ; and it was im- 

^■A.ff All W 

Q portant that the Subscribers and the Legislature should 

^^ be fully apprised of the manner in which the Money to 

£sil SrmQMK be raised by the Toll should be applied. The Act is 

M9i otkmu silent as to any remuneration to the Proprietors of 

BatUrtea Bridge. The Subscribers, therefore, to the 
Vauxhall Bridge are justified in representing that their 
Money is about to be applied for a purpose not sanc- 
tioned by the Act. The Vauxhall Company acting 
upon the Agreement with the Proprietors of Battersea 
Bridge, made before the Act passed, pay the 5,000 /. to 
the Trustees; in so doing, they considered perhaps 
what they were bound to do as gentlem^, rather than 
what they were under a legal obligation to do; but the 
Plainti£b represent that they do not consider themsdves 
as bound by that Agreement, and insist on the Money 
being applied to its proper and Intimate purpose, 
according to the directions of the Act. The Agreement 
was secretly made during the pendency of the Bill in 
Parliament, and that secrecy is the great ground of 
objection to it. If the Battersea Bridge Proprietors 
considered themselyes as entitled to compensation, they 
should have submitted their claims to the Legislature, 
which would have decided the great question, whether it 
were proper to compensate persons who might suffer 
from the building of a new Bridge, a great work for the 
public benefit. The Bill, when it passed the House of 
Commons, contained a Clause for the remuneration of 
the Battenea Bridge Proprietors ; but that Clause was 
objected to on the second reading of the Bill in the 
House of Lords, and in consequence the Bill was witki- 
drawn. The Agreement in question is then secretly 
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entered into, and the Clause being struck out, the Bill ]g]^^ 

passed. In all Bills, whether of a public or private nature, ' - 
when a recompence is to be made to individuals, it is Vauxhall 
always provided for in tho body of the Act, and for two »**J>o« 
reasons : one, that the matter may be publicly discussed ; 
the other, that Parliament may supply a fund, out of which ^sA SpsmIvr 
the recompence is to be given. The Legislature and the and oChen. 
Public must have supposed the claim of compensation 
was giv^i up, and that the Money to arise from the Tolls 
was to be applied as the Act directs, and not in dis- 
charge of the Money secured by this secret Agreement. 
If the Campensati<m had been publicly insisted upon, 
the Legislature might have passed the BiU without 
regarding the Claim, or if they thought it a proper 
Claim, might have refused to pass the Bill, on the 
ground that the satisfaction of the Claim would be too 
great a burthen upon the undertaking. The object of 
Ihe Agreement was to prevent an opposition to the Bill 
in Parliament, and it was to be concealed from the 
Legislature. Such an underhand Agreement was a 
Fraud upon the Legislature, and contrary to principles 
of public policy. The Contract was invalid. It falls 
within the principle of the Cases that have been cited. 
This, therefore, being a Case in which it is probable 
reUef will be given at the hearing, the Demurrer cannot 
be sustained. 

Demurrer ov^-nded. 
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M'GHIE V. M'GHIE. 

IjY Articles of Agreem^it, in coatemplatkm of Maf- 
riage, a7th December 1779, between Robert M'Ghie 
(since deceased) of the first part, EJitabetk Pomerojf 
Bruce (his intended Wife) of the second part, and 
Trustees of the third part, it was, amongst other pro- 
visions, agreed by Robert M'Gkie, that within one year 
a Term for 1000 years in certain Freehdkl Estates 
should be conveyed to ihe Trustees ; the uses of which 
Term, amongst other uses, were declared to be, " that 
in case there should be one or more Child or Children 
of said intended Marriage, then that the Trustees, their 
Executors or Administrators, should, either in the life- 
time ai said Robert M*Gkie, with his Consrat or other- 
wise, but not till after his decease, by deanse^ sale, 
x>r mortgage of the Premises, or any part or. parti 
thereof, or by such other ways and means as they 
should see fit, raise and levy such portion or poilions 
for the Children of said Marriage, as ther»nafker men- 
tioned; (that is to say) if there should be but one 
Child of the said intended Marriage, and such only 
Child should be a Son, the sum of 6,000/. ; and if such 
only Child should be a Daughter, the sum of 3,000/. 
for the portion of such only Child, to be paid to such 
only Child, being a S<hi, at his age of twenty-one 
years, and being a Daughter, at that age or on the day 
of her Marriage, which should first happen, if the said 
Robert M'Ghie shall be then dead ; but if he be Uvtng, 
then within three calendar months next after hb de- 
cease ; and if two or more Children, then the sum of 
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%OOot for their portions, to be paid, shared, and divided )S17. 

amongst such two or more Children, in such parts and ' 
proportions, manner and form, as he the said Robert MKjhje 
M'Ghie (deceased), or the said Elizabeth Pomefoif Bruce ^ OBii. 
(in cas^ she shall survive him, and before the Children 
xX the said intended Marriage shall attain to the age of 
twenty-one years, being Sons or Ueing Daughters at 
that age or day of Marriage) by any Writmg or 
Writings under his or her Hand and Seal, and attested 
by two or more Witnesses, or by his or her last Will 
and Testament in writing, to be by him or her signed, 
sealed, and pubtished, in the presence of the hke num» 
hereof Witnesses, should direct, limit or appoint, and 
to be paid them, being Sons, at their respective ages of 
twenty-one years, or, being Daughters, on their attain- 
ing to the said age, or on their Marriages respectively, 
which should first happen, if said Robert M'Ghie should 
be then dead } but if he be then living, then at the end 
of three cdendar months next after his decease ; and 
in defimlt of such appointment, then said 6,000 /. to be 
paid to and be equally divided amongst them, share and 
share alike, at the times aforesiM ; and in case any of 
Such Children- should die before his her or their attain-^ 
ment as aforesaid, then the portion or portions, share or 
shares, of him, her or them, so dying, should go and 
remain to the Survivors or Survivor of them, share and 
share alike ; but nevertheless, no one Daughter of the 
said intended Marrii^e should have more than the sum 
of 3,000 /. for her portion ; and if all such Children 
should die before their attaining their respective ages 
or days of Marriage as aforesaid, then their respective 
portions to cease, and not be paid : And upon: further 
Trust, that the Trustees, their Executors or Admini- 
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stratore, should, out of the Rents and Profits of said 
Premises to be settled, raise and leyy, after the decease 
.^^Ohib Qf gaid Jioier^ M'Ghie, such yearly Sum and Sums fot 
the maintenance and education of such Children, in the 
meantime and until their portions should become pay- 
able respectively, as to the Trustees should seem meet» 
such yearly maintenance not exceeding Interest on the 
portions of such Children respectively, after the rate 
of 5 /. per Cent, per Annum. 

The intended Marriage took place ; and by Indentures 
of Lease and Release, 26th and 27th December 1781, 
(being a Settlement expressed to be made in pursuance 
of the Articles) a Term of 1000 years was limited to 
Trustees, upon Trusts in some respects differing fix>m the 
Articles ; but as it was agreed that so far as the Set- 
tlement differed from the Articles it was untenable, and 
that in taking the opinion of the Court, its decision 
must be foimded on the rights given by the Artidesi 
it is unnecessary to state the tenns of the Settlement. 

There was Issue of the Marriage, the Plaintiffs, Josief 
M'Ghie, W. M'Ghie, T. M'Ghie, and J. P. M'Ghie ; and 
the Defendants, R. M'Ghie, C. W. M. M'Ghie, J. R. 
M'Ghie, and also John M'Ghie and H. B. M'Ghie, 
who both died in the lifetime of their Father Rohert 
M'Ghie, but who severally lived to attain the age of 
twenty-one years and married ; and there w«re other 
Children, all of whom died under age. 

John M'Ghie .and H. B. M'Ghie, who, as before 
statedj died before their Father, left, the one his Wife 
and aUo a Son named JR* ITGiie^ and resident Mt of the 
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jfttrisdietim^ of the Oowt; and theolhct^ a Dai^httfT 
Elizabeth MGhU, and the Plaintiff Ann MfGhie Us 
Widow, who took out Letters' of Administration. 

Robert M'Ghk the Father, by his Will, 27tli Sep^ 
tember 1814, executed and attested in tii6 presence of 
two Witnesses ; after r^eitmg that by said Iitdeiitares 
of Settlement a Power was reserved, efiabUng lum td 
dispose of said 6,000 ^ directed to be raised by th« 
Trustees therein named, amongst his Children, attaining 
respectively, being Sons, the age of twenty-one years, 
or being Daughters, that age or day of Marriage, which 
should first happen. He said Testator, in pursuance of 
said Power, appointed that the sum of 2,000/. part 
of said 6,000/. so to be raised as aforesaid, should, 
when the same should be raised, together with the Iih 
terest to accmmilate and become due thereon, at and 
after the late of 5/. per Cent, per Annum, to be calcQ« 
iated from the time of his decease, be paid to his Daugh- 
ter said Defendant Janet Pomeroy M*Ghk, on her at- 
taining the age of twenty-one years, or day of Marriage^ 
which should first happen, the Interest to go for her 
maintenance, education, &c. as her Mother should 
direct; and that the residue of said 6,000 /• should be 
equaHy divided amongst all his other Children Ifving at 
the time of his decease, who being a Son or Sons should 
attain his or their age or ages of twenty-one years, or 
being a Danghter or Daitgfaters, her age of twMty-one 
years, or day of Marriage, wUch should first happen ; 
if more thanr one, share and share alike. 

At the Testatoi^s death, the Plaintiff James M'GUe, 
»d the Defendnts Rabert U'Ghie (the Son) and 
C. W. ML M'GUr, had attained tweaty-goe years^ but 
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the olher ChUdieD, then living. 



wcve under tbat 



The Bill prayed, that the rights of the Plaintifik and 
the other Children of Richard M'Ghk, deoeaaed, and 
of the Plaintiflb Richard B. Ward and Amie M'Ghk, 
in right of said Jonathan M'Ghk and Hugh S. M'Ghk 
respectivdy, to and in said sum of 6,ooo/» to be raised, 
and applied under the Trusts of the Term, mij^t be 
adjudged and determined; and particulariy that the 
Appointment made by the Will of Robert M^Ghk, de- 
eeased, might be declared void ; and that it might be 
declared that the said sum of 6,000 /• ought to be paid 
and divided to and amongst the Plaintifis and the other 
Children aforesaid (or such of them as should attain 
vested Interests therein) and the Plaintiffs R. JB. Ward 
and Ann M'Ghk, in right of said Jonathan M'Ghk 
and Hugh B. M'Ghk, in equal shares and proportions. 

The Defendant J. P. M'Ghk an Infant, in her 
Answer by her Guardian, insisted on the validity of the 
Appointment under the Will of her Father jRofer/. 
M'Ghk. 



The Trustees, by their Answer, submitted the point, 
to the consideration of the Court. 

Mr. tiart, and Mr. Wilbraham, for the Plaintiffs :— 
Tim Case must be argued on the effect of the Articles 
made prior to the Marriage of Robert M'Ghk the 
Father, as the subsequent Settlem^it made after the 
Marriage, if not according to the Articles, could not 
be supported. The question is. Whether the Will of 
Robert M'Ghk the Father, 27th September 1814, waa^ 
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iecMding to the substantial meaning of the Power con- 
tained in the Articles? The Will aflTects to appoint the 
whole 6,000/. amongst certain of the Children of the 
Marriage ; but we contend that the Testator coold not 
exclude the representatives of deceased Children, vix^ 
two Sons, who attained twenty-one before their deaths, 
and were married. The Cases which will, probably, be 
rdied upon, are Boyk y. Bishop of Peterborough (a), and 
Butcher ▼. Butcher (6); but the Power reserved by these 
Articles differs materially from what was the Power in 
those Cases. In them, the Parent had a Power to fix 
the period at v/hich the Children were to be entitled ta 
their Portions ; they were " to vest at such time" as the 
Parent should direct; and the period when the Portions 
were to vest was fixed only in case the Power should 
not be executed ; but here, the Power is not so worded ^ 
the portions are vested in the Children on attaining 
twenty-one, and the Power only enables the Parent to 
say what proportion of the Money they shall have. 
Eveiy Son attaining twenty-one, or Daughter attaining 
that age or marrying, in the Parent's lifetime, tock a 
nested Interest in such Sum as should be appointed to 
them, or left unappointed, payable three months after, 
the Parent's death. Every such Child was ^ititled to 
have some shsLVt of the Money. They took vested 
Interests^ subject to be divested to the amount of the 
inequality of the Sum appointed amongst them; but 
here, the whole Sum is appointed amongst the surviving; 
Children, nothing being given to the deceased Children 
or their Representatives,, or left unappointed, and con- 
sequently the whole Appointment is void* 
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Mr. Wetherell, and Mn Oroi$p for the Dcfeiwfani 

the Inlieiiit, ttid Mr. Cooper for the Defendanti 
M'Giiii ^ TrastecB :— 

1^^^' It is admitted, the Articles only can be reasoned 14)00; 

the Settlement yaiiea fitom them; bat such variance can* 
not be r^arded, it being nnrarranted. It ia true the 
Po^*«r does not, in express terms, say thai the Appointor 
IB to name the ttme i;^n the Portioai aie to vest ; Imft 
k ia clear, from the wording of the Artidea^ thai was to 
be in the discretion of the Appointor In JEhpe t* Lord 
Clifdon (c). Lord EUom^ alluding to a Case of C&ol' 
wwndtUy v. Meyriek {d), says, ** a very material cir« 
cumstance in that Case is, that the Father nright hare 
appointed by Will. It might haye been argued, that 
those who were to take for want of appointment, were 
the objects of appointment. The difficulty was, that 
as he had the power of appointing by *Will, the Chit* 
dren to take could not be determined till he was dead* 
lit might, therefore, have been contended, that it did 
not mean Children unless they survived, so as to be the 
objects of such an appointment." To say, here, that 
something vested at twenty-one, or Marriage, wouM be 
to abridge j^ro tanto the power of appointment ; and 
the inconvenience would follow, that if a Share becomes 
thus vested, it puts the Child out of the contxoul of the 
Parent. Nor is this the only inconvenience; for a 
Child attaining twenty-one, or marrying and dying 
without Issue, their Representatives, perhaps the Parent 
himself, would take his Share* The construction con* 
tended for is contrary to the intention of the Articles, 
and cannot be supported on principle or authority. 

(c) 6 Vei. 499. (d) P. 508. 
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Mr, Hart, in Reply : — 
If the Articles are clear, the Court will decide accord- 
ing to them; but if there is any doubt a& to their mean- 
ing» the Court will incline to such a construction of M'Ghii, 
them as will favour deceased Children. This is very 
old doctrine, and well expressed in a late Case. In 
Howgrave v. Cartier (e), the Master of the Rolls says, 
'' If the Settlement clearly and unequivocally makes the 
right of the Child to a provision depend upon its surviv- 
ing both or either of the Parents, a Court of Equity has 
no authority to controul that disposition. If the Settle- 
ment is incorrectly or ambiguously expressed, if it con- 
tains conflicting and contradictory clauses, so as to leave 
in a degree uncertain the period at which, or the con- 
tingency upon which the Shares are to vest, the Court 
leans strongly towards the constructicm which gives a 
vested Interest to the Child, when that Child stands 
in need of a provision ; usually as to Sons at the age of 
twenty Kine : and as to Daughters, at that age or mar- 
riage.'' It has been urged that there might be great in- 
convenience if the argument we used prevailed. I admit 
there might be the inconvenience suggested, but greater 
inconvenience would result on the other side, for several 
Children might die, having married and having large 
families unprovided for. Boyle v. Lord Peterborough, 
and Butcher v. Butcher, would not have been decided 
as they were, if the power in those Cases had not en-' 
abled the Appointors to fix the time when the Portion 
was to vest. It is clear, in Butcher v. Butcher, that 
Lard Eldon was not satisfied with the decision in Boyle 
V. Peterborough, though he followed it, not wishing to 
disturb a settled rule. 

(e) 3 Vea. tad Bea. 85, 6. 
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i^i7^ The Vice-Chancellob — [after stating' the 

' /-^-^ Case] :— 

iA'Gan It appears to me to admit of doubt^ whether the 

. ^^ . . Articles give either the Husband or the "Wife a power of 
^' appointment after the Children had attained twenty-one 
or marriage. It is said that the restriction applied only 
to the Wife, and not to the Husband, and that the latter 
had an unlimited power of appointment during his life, 
and such, certainly, is the tenor of the Settlement made 
in pursuance of the Articles. If the Articles were meant 
to give a power of appointment to the Husband, if all the 
(^hildren had not attained twenty-one or marriage, then 
the objection will not hold ; for in this Case, when the ap- 
pointment was made, some of the Children had not at* 
tained twenty-one, or married. As, however, the question 
I have suggested upon the wording of the Articles was 
not observed upon by the Counsel on either side, it is 
probable, they thought it better to waive the discussion ; 
but if they wish to be heard on that point,' I will give 
them an opportunity. 

Note, — ^The Counsel waived the Argument of the 
Point mentioned by His Honor. 

The Vice-ChancEllob : — 
9th Dec. The first objection made to this Appcnntment is, that 

it did not include the two Children, who having attained 
the age of twenty-one, died before the Appointment. If 
they had been included, the Appointment in that respect., 
would have been bad, it having been long settied by 
Maddison and Andrew (f), that in such a Case no Ap- 
pointment can be made in favour either of the Persoaa 
who, by death, has ceased to be an object of the Power, 
or to his Representatives. The Child is excluded in such 

(/) 1 Ves. sen. 57. 
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Case, not by the act of the Donee of the Power, but by 
death, to which, as an implied condition, every Power 
mast be subject 

The next objection is, that as those two Children had, 
by living to the age of twenty-one, acquired Tested In- 
terests, the Appointment amongst the Surrivors ought 
not to have exhausted the whole Sum of 6,000 /•, 
but that a suflBcient portion should have been left un- 
appoiated, to be divided as such amongst all the 
Children living or dead who had attained, or should 
attain, the age of twenty-one, at which age it was the 
intention of the Author of the Power they should ac- 
quire vested and transmissible Interests ; and, on this 
hei^d, the difference was pressed between this Case and 
Bojfle and the Bifhop of Peterborough (g), the period of 
time being here fixed at which the Children were to 
take, without any power over the time, as there was in 
that Case. But when properly considered, this does not 
furnish any substantial ground of difference between the 
two Cases, so as to warrant a different effect on the 
power of Appointment In both, the vesting must be 
considered to be qualified, not absolute, subject to be 
divested by an Appointment. In both, the vesting is 
only in the unappointed Shares, that is, in case the 
whole or any part of the Sum over which the. Power 
extends, should remain unappointed. In the appointed 
Shares there cannot previously be any vested Interest, 
because, prior to the Appointment, there must, as to any 
Share to be taken under it, be three Contingencies, finom 
the uncertainty, 1st, whether the Donee of the Power 
will choose to execute it, and whether in the whole or in 
part ; 2dly, of being excluded by death from continuing 
to be an object of the Power; sdly, as to the quantum 

(g) 1 Vea. jun. 299. S. C. 3 Bro. C. C. 243. 
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■ 

1917. ^ Share which may be giren : on which latter grouiid 

^ - alone lord Hardwickt, in Maddison and Andrew, and 

U*Gmz Lor^ Thurlow, in JBcyfe v. Bishop of PeUrbonmgk, 

M^Ghib. bought there could be no vesting in Shares to be 

appointed prior to the AppcMntment. 

In both, the words of the Articles in this Case, '^ to 
be paid at twenty^one,** &c. apply only to the Share that 
may be appointed, and in the very terms it is made 
contingent, by the words subjoined, " in case the Parent 
should be then dead ; but if not, then in three months 
after his death." But any right to be derived under a 
clause necessarily presupposing Appointm^it, and de- 
pendent on it, must of course fail to have any effect in 
favour of those who, by their previous death* have 
ceased to be the objects of the Power, and are thereby, 
under the operation of a fixed Rule of Law, necessarily 
excluded firom deriving any benefit under it. 

The Rule established by Boyk v. Bishop of Peter- 
borough, is, that the Death of one of the Class over whom 
the Power extends, even where there is no power of Ex- 
clusion, does not prevent an Appointment amongst the 
' Survivors of the whole Sum to the full extent of the 
Power. In Butcher and Butcher (h). Lord Chanodlor 
EldoH states, that that Case ought now to be adhered 
to, and it is of consequence to the stability of property 
that ft should not be allowed to be shaken upon minute 
shades of difference, when in principle the Cases are the 
same. 

I think, therefcMre, this ground of objection to the 
App(HDtment, as well as the other, canpot be supported. 

{k) 1 Yes* and Bea. 79. 
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isn. 
USBORNE V. BAKER. X^aggJ^ i^th ^od 23d 

On the 1st of November 1814, the Plaintiff exhibited Supplemental 

his Original BiU against the Defendant Charlotie Baker, ^*^ ^-^^' 
stating that, the Plaintiff had contracted with the De- ^^ 
fendant £6r the purchase of her Interest in Remainder g^^^ ,-| engmf' 
or Reversion, expectant on the death of her Brother vtgasto 
Richard Baker, esq. without issue Male, in the Manor material facts 
of Ortett, 9Jid other Hereditaments in t£e Bill mentioned, ®*^* occurred 
for the sum of 23,500 L ; and that certain Articles of ^j^^^J^ *^ 
Agreementinwriting, 31st July 1813, for the said Pur- qI^wd^ 
chase and Sale, were entered into by the Plaintiff and the 
Defendant ; and further stating, that the Plaintiff had 
paid to the use of the Defendant the sum of 2,000/., part 
of the Purchase Money; and praying that the Defen- 
dant might be compelled specifically to perform the 
Agreement, &c.; and that in the meantime the De- 
fendant might be restrained by Injunction from selling 
or disposing of the Reversion or Remainder, or any part 
thereof, to the said Richard Baker, in the Bill named, 
,the Brother of the Defendant, or to any other person. 

A Supplemental Bill wsjs filed, stating the foregoing 
facts, and that the Defendant put in her Answer, there- 
by insisting that the 23,500 /. was not a fair price for 
the said Remainder or Reversion, but that the same is 
worth 6o/)oo/. at least, and that therefore she is not 
bound to perform the Contract : — That Issue hath been 
joined in the Cause, and some Witnesses examined, but 
publication hath not passed : — That since the filing of 
the Bill the Defendant contracted to sell her said Inr 
terMt, in Btumindwr or Reversion, to her Brother the 
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1817. ^^ Richard Baker, at a less price than the sum of 

23>500 ^ t^<l that some time before the year 1813, the 
said Richard Baker, through a Mr. WartkingtOH and a 
Bakre ^^'^ Silverlock, or one of them» made some Proposal in 
Writing to the Defendant for the purchase of her In- 
terest in Remainder or Reversion; and that, by that 
proposal, the said Richard Baker offered to giTe to the 
Defendant for her said Interest a less sum than 33,500 /. : 
— ^That the Defendant rejected the proposal, but not 
because the Sum offered was too small: — ^That some 
Letters were written by the said Mr. Worthingttm and 
Mr. Siherlock, and the said Richard Baker, relatiTe to 
the Proposal ; and that since the filing of the Bill the 
Defendant got into her possession the aforesaid Letters, 
or some of them, or some Copy or Copies thereof, and 
the said Proposal or some Copy thereof; and that De- 
fendant now hath or lately had in her possesion or 
power the said Proposal or some Copy therec^, and the 
said Letters or some of them, or some Copy or Copies 
thereof, and, in particular, a Letter from the said Mr. 
Silverlock to the said Mr. Worthif^ton, dated Serjeants 
Inn, 24th July 1812 ; a Letter from the said Mr. Worth' 
ington to the said Mr. Silverlock, dated Belle-vue Cot- 
tage, 3i8t July 1812; a Letter from the said Mr. 
Worthington to the Defendant, dated, Belle-vue Cottage, 
and dated or written some time in the month of July 
1812, or in August in the same year; a Letter from the 
said Richard Baker to the said Mr. Worthington, dated 
Orsett Grays, 23d July 1812; and a Letter from the 
said Mr. Worthington to the said Richard Baker, dated 
Belle-vue Cottage, 31st July 1812, or some Copy or 
Copies thereof: — ^That some Correspondence hath 
passed between the said Richard Baker and the De- 
fendant, or between them or one of them, or some oth^ 
person or persons, relative to the said Defendant's late 
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Contract^ to sell her Tnterest in the said Remainder or 
Reversion to her said Brother; and that the Defendant 
hath now or lately had in her possession or power divers 
Letters, Copies of Letters, Memorandums, Papers, and 
Writings relating to the said Contract; and if the said 
Proposal or Copy thereof, and the several Letters, 
Copies of Letters, Memorandums, Papers and Writings,' 
were produced, the truth of the matters aforesaid would 
appear. The Prayer of the Bill was, that the Defendant 
might set forth a list or Schedule of all such Letters, 
Copies of Letters, Memorandums, Papers and Writings 
relating to the said late Contract, and the said former 
Proposal, as are now or ever have been in her possession 
or power :-^That Defendant might produce and leave 
such of them as are now in Defendant's possession or 
power in the hands of Defendant's Clerk in Court for 
die usual purposes, and might set forth what is become 
of such of them as are not now in her possession or 
power, and where and in whose possession the same 
respectively now are; and whether, if the said Proposal 
or a Copy thereof, and the sidd several Letters, Copies 
of Letters, Memorandums, Papers and Writings were 
produced, the truth of matters would not appear; and 
whether the said Defendant is not well able to produce 
the same, or set forth what is become thereof, and 
whether Defendant did not refuse to produce the same 
or any of them ; and that Defendant might set forth 
what is become thereof. *'- 

To this Bill, the I)efendant put in a General De- 
murrer, 
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The Soliciior General^ and Mr. Wilbraham, in 
Support of Demurrer : — 
There are two objections to this Supplemental Bill i 
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i§tp That the Discovery sought ie iimnaterial; and adJy^ 
That if material, it is not the proper subject of a Sup* 
Vf 9oav9 fdemoKital Bill. If the Discovery sought is imioatenal. 
Baker * Demurrer will lie, as in Milner v. Lord Harewood (a), 
and Adams v. Dowdmg (6), It is immaterial whether 
the Defendant did or did not agree to sellthiaReyersioa 
or Remainder to her Brother Richard Baker, for a less 
mna than 23,000 /. If she so agreed, it was either fipom ig- 
norance of the value of the Estate, or from motives of 
affection to him. Besides, mere inadequacy of Price is 
not sufficient to invalidate a Contract The ofkx of 
Bak€r to purchase the Estate in 1813^ and the Correa* 
pond^u^e, is interrogated to in tjbie Original Bill» and 
they have obtained an Answer aa to thoae facts ; and ha 
cannot, therefore, now, by a S upplemental BiU, call for an 
. Answer tQ facts which occurred before the Or^^inal BUU 

and were interrogated to by that BilL The Contract 
between the Plaintiff and Defendant was good, or bad, at 
the time it was made. If good, nothing aubsequ^it^an 
effect it. The Discovery is much less material than 
that sought in Milner v. Lord Harewood, and yet there, 
for want of materiality in the Discovery pou'ght, a Dtr 
inurrer to the Supplemental Bill was allowed. 



This ifik a Suppleo^ental BiU, and not merely for 
•oovery ; it states the proceedings in the Cause in the 
fVNial form of a Supplemental Bill. If it were merely 
for a Discovery, the Defendant, on putting in hia 
Ani^wer, would immediately be enabled to supply for his 
Costs — an advantage the Defendant would not be en- 
titled to on putting in an Answer to this Bill; but there 
can be no such thing as a Supplemental BillofDis- 

(a) 17 Vet. 144. (6) Ante, p. 53. 
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eovery ; or if there can, it could be filed only by the special 
leave of the Court. There are passages in Lord Redes- 
dale^s Treatise, in which he mentions a Supplemental 
Bill of Discovery ; but the Cases he cites do not warrant 
what he says ; nor is it in the remembrance of any Prac- 
titioner that such a Bill was filed. If the Answer to 
the Original Bill was insufficient, they ought to have 
amended their Bill, or excepted to the Answer within 
proper time ; but having omitted to except, they cannot 
now file a Supplemental Bill to remedy that omission. 
They say in the Supplemental Bill^ th^it since the filing of 
the BUI they have been informed^ &c.; but they should 
have stated that> since Issue joined in the Cause, they 
were so informed, for a Supplemental Bill can only he 
filed as to matter occurring or discovered since Issue 
joined in the Cause. 
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Mr* Bell and Mr« Skadwell, in Support of the 
Supplemental Bill:— - 

Can the Court say that the fkcts^ respecting which d 
Discovery is sought by the Supplemetital Bill of Dis- 
covery, are so clearly immaterial, that an Answer to them 
ten be of no use, when all the quesfion in this Cause is 
as t6 the adequacy of Price? Inadequacy of Price is 
immaterial in many Cases ; but iti Sales of Reversions it 
is important, for it has been decided in Peacock v. 
^Evans (c), and Gowland v. Dtr Fatia (d), that thQ9e who 
deal with an expectant lleir relative to his Reversionary 
interest^ must show that a full and adequate Consider- 
ation was given. If it Were evidence clearly immaterial, 
and which must of course be rejected as soon as tendered, 
then the objection of immateriality would apply. Surely, 



(c) 1 6 Ves. 517. 
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1 8 17. ^e correspondence between her and her Brother, as to 

^""'* ^ ' the sale of the Estate, may be important Evidence. If 

^UsBORNE i^ should show that she was bargaining with him for the 

n ' utmost value of the Estate, and that the Parties then 

. I>AKER« 

considered it as worth less than 23,000 /., it would be 
important Evidence, proving what she then considered 
the value of the Estate. 

The Court ^cannot en this Demurrer look at the Ori- 
ginal Bill and Answer, but only to the Supplemental 
BiU. If the Bill had referred to the Original Bill and 
lAnswer, and had said, that by reference to them such 
and such tacts ** would more fully appear," then the 
-Original JBill and Answer might be looked into; but 
^is Bin has iio such reference. Certainly, in Milntr v. 
Lord Harewood, the Lord Chancellor did look into the 
Original Bill and Answer; but there the Supplemental 
Bill had these words, '' as in and by the said Bill and 
Answer will more fully appear ;** words, which are want- 
ing in this Bill, and those words were relied upon by 
'the Lord Chancellor. 

There is no autherity for saying, there cannot be a 
Supplemental Bill of Discovery, which this Bill \&» 
though there is no modem instance in which it has been 
resorted to. Suppose an important Deed, decisive of the 
point in dispute, is, after the filing of the Bill, discovered 
to be in the possession of the Plaintiff, might not a Bill 
of Discovery be filed to obtain that Discovery ? Lord 
Bedesdale says (e), '' If the Plaintiff thinks some dis- 
•^^Dveryirom the Defendant, which he has not obtained, 
IS necessary to support his Case, he may file a Supple^ 

(e\ Tr. PL 163, 3d edit. 
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fimntal Bill to obtain that discovery. •* He says, also (/\ 1 gi?; 

in express tenns, " a Supplemental Bill may be filed to ' " ' 

obtain a further Discovery from a Defendant,'^ 8ic. Usbobwi 

Whenever a new fact occurs after the filing of the BiU, 

it must be the subject of a Supplemental Bill; for 

though you may amend a BiU before Issue is joined, 

Ae Amendments can only be as to facts which occurred 

before the filing of the Bill. The farthest in which 

the Kule has been carried, is in ^Knighi v, Matthews (g\ ' 

where the Defendant Imving, by his Answer, stated 

facts which occurred subsequent to the filing of the 

Bill, your Honor allowed the Plaintiff to amend his Billt 

stating the &cts more fully. 

The Vics-Chancellor : — 
IVhat I principally relied on in that Case,, was, that 
as the Amendments became pcurt of the Original Bill, 
which had been answered, the Defendant could not 
plead or demur to matter as to which he had answered. 

Mr. Bell, and Mr. Shadwell :•— 
It is said that the fact enquired of must arise or be 
discovered after Issue joined, and that this Supplemental 
Bill of Discovery ought so to have stated it ; but Milner 
V. Lord Harewood, is an authority to the contrary ; for ' 
Lord Eldon says (A), ^ Where, either conversation or 
admission of the Defendant becomes material after 
Answer or Replication, or, as in this Case, after exami- 
nation of Witnesses in the Original Cause, or if a. new ' 
fact happens after Publication, which is material to have 
before the Court in Evidence, when the Original Cause 
is heard, it is much better that the examination of 
Witnesses, if required, should be obtained upon a s] 

(/) Tr. PI. p. 48, 9, 3d (g) Ante, vol. i, 56)6. 
edit. (X) It Yes. p. 148. 

c C3 




Ubboritb 
Bakkr* 



CASES IN CHANCERY. 

application for the opportunity of examining, and that 
the depositions may be read at the hearing; or if Dis- 
covery is required, that the Party should fite a Bill for 
that purpose merely, and if Rdief is required, that tbe 
Answ^ comprehending the Discoveiy should be read at 
the hearing of the Original Cause.'' Here the fact lies 
only in the knowledge of the Defendant, and therefore 
a Bill of Discovery vt2LS proper, and the Bill bong 
called a Supplemental Bill is Hot material i£' tbe fact 
be, as it is, that it is a mere Bill of Discovery. On the 
Answer being put in to the Bill, the Defendant was 
entitled to her Costs. It is not necessary that a Sup- 
plemental Bill should state that the iacts enquired of, 
arose or were discovered before Issue joined, though tiU 
Issue joined the Bill may be amended ; but such Bill 
only states, that the fact arose or was discovered after 
the filing of the Bill. If a fact exists before the Bill is 
filed, but is not discovered until after Issue is joined, 
the Supplemental Bill must so state it ; but if the fact 
happened after the filing of the Bill, it is sufficient to 
state that the fact so happened, and snch is the constant 
form of these Bills. It is true that tbe Original Bill 
states, generally, a Contract entered into with Baker, 
and there are Interrogatories as to that fact ; but this 
Bill states a Contract entered into subsequent to the 
filing of the Original Bill ; and diis Bill also, states^ 
that since the filing of the Original Bill, the Defendant 
has got into her possession the correspondence of the 
Defendant with Worthington and Si7ver2adE:, respecting 
the proposed Purchase by Baker in 1813, and that the 
Defendant now has the proposal for the Purchaae and 
the Letters, five in number, in her possessioii. If the 
Defendant objected to answer matter which she had 
already answesed, 9he should have demurred to so much 
of the Bin. 
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The SolicUar General, in Reply : — 
Tlus is a new Case. Nothing conclusiye has been said 
to shew the materialitj of what is soaght lobe discovered. 
Snppoes the fact to be trae, she offered to sell this Estate 
to Baker her Brother, for less than 23,0002. it is imma- 
terial. If she thought she was selling the Estate for 
its full value, she was mistaken; she recovers from hef 
mistake, and now finding the Estate to be worth 6o,odo /• 
she is at liberty to resist a Bill for a specific perform- 
ance of a pnrchase for nearly one-thiid only of the real 
value of the Estate. The treaty for the purchase by her 
Brother, is stated in the Original Bffl, and an Answer 
given, and by proper Interrogatories they might have 
ebtained all the information they now heek. It is said 
that we might have answered such parts of this Bill as 
stated new matter or matters discovered since the filing 
of the Bill, and objected to answer to such facts as 
were answeied before ; but it is a rule, that if a De- 
fendant answers at all, he must answer fully, so that 
• that objection could not have been taken by answer. 
It is admitted that no Instance can be adduced of a 
Supplemental Bill of Discovery. 
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The Vice-chancellor — [after stating the facts 
of the Case] : — 
It is objected, that a Supplemental Bill of Discovery 
is unprecedented ; but if that be so, the most distin- 
guished Pleader of modem times (Lord Redesdale) has 
fallen into a considerable error; for he states in two 
passages of his Book on Pleading, in page 59, and more 
cBstinctly in p. 263, that such a Bill may be filed. I take 
it to be dear, that a Supplemental Bill of Discovery 
may be filed wherever a Discovery is necessary and it can- 
not be obtained by an Amen^ent bf the Original Bill. 

c c 4 
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cajses in chancery. 

Some doubt has been expressed whether thn is a 
Supplements! Bill only, or a Supplemental Bill tot Dis- 
oovery; and whether, on determining this Denmner* 
the Court can look into the Original Bill and Answer. 
The Bill prays no relief; it is merely for a Discovery. In 
Milner v. Lord Hartwood^ the Jmi^ CkanctUor looked 
into the Original Bill and Answer, and I think I am 
warranted in doing so in the present Case. It is ad- 
mitted, that if the Discovery sought is material to the 
decision of the Cause, that the Demurrer cannot be 
sustained; but how can I judge of the m^itaiality of 
the Discovery, unless I look into the Original Bill and 
Answer? I think, considering the matters put in Issue 
by the Original Bill and Answer, the Discovery sought, 
may be material, and that the objection of immateri- 
ali^ cannot be sustained. 



My principal difficulty during the Argument, vras, 
whether the form of the Bill was exactly proper, iiia»- 
much as the Bill only states, that since the filing of the 
Bill, not since Issue joined, the Smp{demental matter 
has arisen or been discovered ; which renders it uncer- 
tain whether the facts enquired of, have not been 
already answered. 



The Original Bill only states, generally, a Contract 
with Baker ; but the Supplemental Bill states a Con- 
tract made since the filing of the Bill, and that since 
the filing of the Bill, the Defendant has obtained pos- 
session of the Letters, and I think that is sufficient, for 
on looking into the Precedents, I cannot find one dif- 
ferent in form from this. It is the uniform course to state 
in a Supplemental Bill, that the Supplemental matter 
has occurred since the filing of the Original Bill. You. 
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cannot mtroduce^ by way of Amendment of a Bill, any 1^17. 

fact arising subsequently to the filing of the Original 

Bill ; such fact oan only be made use of by^means of a 

Supplemental Bill. In this Case, the period for ainend- Bak«* 

ing the Bill was elapsed. Witnesses have been exa*^ 

mined» and the Plaintiff had no means of interrogating 

as to the fects, a discovery of which are sought by 

this Bill. Some Answer may have been given by the 

Answer to the Original Bill to some of the facts en^ 

quired of in this Bill; but it does not follow that they 

have been sufficiently answered, and the Bill states that 

a Contract was made, and that the Letters, 8Cc. came 

into her possession after the filing of the Bill. This 

Demurrer must be over-ruled. 

Demurrer over-ruled. 



AGAR V. OURNEY and others. 
_ 19th Dee. 

1 HREE Exceptions were taken to the Answer in J Motion caU" 
this Cause, and a further Answer was put in, which ^^ ^^ mddefor 
was referred for insufficiency on the former Etceptions. ^»»w* of 
One exception was allowed* The Mazier prepared the . ^ *.!/ !1 * 
Draft of his Report m the foUowmg form : — '* In ^r ^^^ Master 
pursuance of an Order bearing date the 18th day of a$ to the form of 
November 1817, made in this Cause on the application hU Report. 
of the Plaintifi*, I have in the presence of the Solicitor When tome 
fpr the Plaintiff, and of the Counsel and SoUcitor for ^ceptunuto am 
the Defendants Samuel Guemey, Kirk Root, Jamu ^!^^^ 
Agar and John Bentley, looked into the PLedntiff's gji^j fj^^ 
amended Bill filed in this Cause, . the Plaintifis^ Excep- Master thodd 
tions taken to the sufficiency of the Answer of the report as to 
Defendants, and into the &rst and further Answer which Eaxepiumt 

of the said Defendants, and do conceive the said ^'^^^^^^^ «»«^ 

which diiolhwed. 
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Defendants fiirUier Answer to be saflSoent in the first 
and second Exceptions, but msufficient in the third and 
last Excep^n. All which, iBcc." The Matier, how- 
met, had some doubt whether his Keport should be 
in this form, or whether he shotdd certify, gentralfy, 
** that the Answer was insufficient.** In consequence 
of this doubt, Mr. Pepyt bj Motion, asked for the 
Opinion of the Court, in which form the Report ought 
to be, in order that die Mtuter might act upon it. 

In support of the Motion^ it was obaerred, that in 
Rowe Y. Gudgeon (a), the Lord Chancellor admitted that 
the Practice was to report generally that the Answer 
was insufficient, though he thought it an inconrenient 
Practice. No general order was made, in consequence 
of that Case, to vary the old Practice, and therefore it 
stands as it was. The Masters difier in their Practice, 
some adhering to the old Practice, others following 
the new Practice supposed to be established by Rowe 
T. Gudgeon. This application is made to save expense 
and delay. 

Mr. Lovat, contra, was stopped by — 

The Vtee-ChanceUor observing, that a Motion of this 
kind to obtain the opinion of the Court as a guide to the 
Master, was very unusual ; the proper course being, that 
he should act according to his own judgment, and if 
Ins Report is considered as objectionable, to except to 
it. To permit such an application as this would lead 
to great inconvenience. 

If it were necessary to give an opinion on the sub- 
ject, I should certainly be governed by what the L^rd 



(a) 1 Ves. and Bea. 331. 
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Chancellor says in Rowe v. Gudgeon; ''My Opinion 

is, that the Suitor has a right to the Master^s Judgment 

upon each of the Exceptions (i)-" This course, what- Agar 

ever may have been the ancient Practice, appears to 

Me the most oonvenient. 



V. 
Gu&NtT. 



HAWKER and another, v. BUNCOMBE and 

another. 

In the drawing up of the Decree in this Cause» a sOtb Nov. 

mistake was made in the names of the Defendants; and A Mistake being 

in consequence, the Accountant-General had entered an ff^einaDecrte, 

Account in the Cause, in wrong names. ^l nnsfiamingtke 

Defpfdantij and 

the Accountant 
Mr. Pepy$ now moved, that one of the Registers or Qeneral havitut 

Deputy Registers might be directed to alter the Decree, in consequence^ 

by properly naming the Defendants, and that the entered dn Ac- 

Accountant-General might be directed to alter the Title ^^«*^ ^ '^^^8 

of the Account in his books, accordingly. Names, anOrder ' 

was madCf that 

the Register 
The Motion was supported by an Affidavit, as to the ^j^^^i^ ^^^^ ^j^^ 

Mistake. Decree.and that 

the Accountant 
The Vtce-Chancellor said, he saw no objection to the General should 

Motion. «^ ^^^^ '^ 

Aceount in his 

Motion granted, jj^^,. 
(6) 1 Ves. and Bea. 333. 
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1817. 

NOEL V. KINCf. 



a7th Nov. On the 43d April 1817, the Plaintiff filed his 
The Plaintiff m ag^iug^ jj^i^^ and five other persons, fi)r Relief* and an 

an ''^^ > Injunction: which Bill was amended by Order, a6th 
mf amending the ^ •' 

Mine, aftera April 1817. 

CnmSmfiUd, 

loses Us right to On the 6th of Jime 1817, the Defendant King filed 

an Answer before ^ q^^ 3^ ^igfijn&t the Phintiff and his Wife. 
he answers the 

CrossBUliMin 1 *^ ../..,. . 

order to stavvro- ^" ^^® ^^"* of October 1817, the Plamtiff dismissed 

ceedings on the his Bill against four of the Defendants (not including 
Original Bill, King\ with Costs. 
nniil an Anmer 

C^^^BiU^^ On the ist November 1817, the Plaintiff obtained 
Ord \ &> another Order to amend his Bill against Ku^p which 
obtained to stay ^^^ served on the 4th, and on that day the amended 
9nchproceedin§s» R^ ^^^ filed. 

On the 8th November 1817, King appeared to the 
amended Bill. 

On the same day the Plaintiff obtained six Weeks 

time to answer the Cross Bill, and a Commission to 

« 

take his Answer. 

On the 18th November i8i7» an Attachment was 
issued against King for want of an Answer; and on the 
same day the common Injunction to stay execution vras 
moved for and ordered, and issued on the 22d November. 

On the 24th November 1817, Ki^ gave Notice of a 
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Motion to stay Proceedings till the Phdnttff and his 
Wife should answer the De&ndanf s Cross Bill. 

On the saipe day King also gave another Notice of 
Motion that the Injunction issued might be set aside for 
irregularity. 

This last Motion came on now to be argued. 

Mr. Soliciior-General, and Mr. Wakefield, for die 
Motion : — ^ 

The Plaintiff, before he amended his Bill, had a right 
to have an Answer to it, before the Defendant could 
call upon the Plaintiff to answer his Cross Bill ; but by 
amending his Bill, the Plaintiff lost his priority, and the 
Defendant was entitled to have his Cross Bill answered 
t)efore the Plaintiff could insist on the Defendant's 
answering the Origmal Bill. Stewart t. Roe (a). Long 
y. Birton (6), Johmon v. Freer (c), Harrison's Chancery 
Pract, (d). As, therefore, the Plaintiff had no right to 
call for an answer to his Bill, until he had answered the 
Defendant's Cross Bill, the Attachment for want of an 
>&swer, and the Injunction founded upon it, were im- 
properly issued, and ought to be set aside. 

Sir 5. Romilfy, Mr. Bell, and Mr. Heald, contra : — 
It is true that a Plaintiff, by amending his Bill after 
a Cross Bill filed, entides the Plaintiff in the Cross Bill 
to have an Answer to that Bill before he is bound to 
iemsveer the Original Bill. The Cases cited only prove 
that. But the Amendment must be material ; which 
these Amendments are not : and where there is a mate* 

(a) 8 P. Wmg. 435. (c) a «ox, 371. 

(6) 3 Atk. ai8. . (<0 P. 8i. 
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1817. . rial Amendment, the Defendant in the Original Bill 
must move that all Proceedings on the Original Bill 
^^^^ should be stayed until the Plaintiff has answered the 
J. ^' Defendant's Cross Bill ; for, until such an Order is 

obtained, the Plaintiff has a right to proceed on his 
Original Bill. Merely amending his Bill does not ope- 
rate as a stay of further Proceedings by the Plaintiff 
on such Bill, till he has answered the Defendant's Cross 
Bill. Here no such Order was obtained; we were 
therefore entitled to the Attachment, and, as a conse- 
quence, to the Injunction. 

The SaUciior General, in Reply : — 
Some of these Amendments are material; but it is 
not necessary, according to Johnson y. Ereer, that the 
Amendments should be material. If the Plaintiff in any 
way amends his Bill, he loses his right to call for an 
Answer to his Bill before he answers the Defendant's 
Cross Bill (e). 

The Vice-Chancellor : — 
It is certainly true that the Plaintiff in the Original 
Bill, by amending it after the filing of the Cioss BiU, 
lost his priority — his ri^t to an Answer to his Bill 
before he answered the Cross Bill : this, the Cases cited 
fully prove ; and, according to Johmon v. JFVefr, it is 
not necessary the Amendment should be material^ to 
haye this effect. But the Proceedings on the Original 
Bin are not stayed merely by the Amendment; but 
upon such Amendment it is necessary the Plaintiff in 
the Cross Bill should move for an Older that the Pro- 
ceedings in the Original Bill should be stayed, until the 
Plaintiff shall have inlly answered the Cross Bill. Such 

(f ) Harrisoo, NewK ed. p. 88. 
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MotioiiB are frequent. No such Order having been 
obtained in this Case, the Plaintiff was warranted in 
issuing an Attachment *For want of an Answer, and in 
afterwards moving for an Injunction^ founded on the 
Attachment. 

Motion refused. 




V. 



27tli Not. 
An Order had been obtained that the Plaintiff should Upon an Order 

elect whether he would proceed at Law or in Equity. ^^^ *"^ ^ 

^^^^ i»A«<^er he 
Afterwards a Motion was made by Mr. Heald, that ^^ proceed at 

the Order to elect might be discharged; stating, that Law or in 

upon such a Motion, it was always usual to refer it to Equity ^ and a 

the Master, to see if the Action and Suit were for one MoHon after^ 

and the same Cause, without stating any reasons to the '®^'^* totfa- 

Court to induce it to make such reference* A reference \ ^'^f ^ ^ 
-.-,., der^ the Court 

was acoordmgly directed. ^^^ .j^^j^^ ^^^ 

sufficient Facts 
Sir S. Romilly now moved to set aside the Order of Re- before ii, decide 
ference ; observing, that the Court would not direct a wkethertkeParty 
reference upon such a Motion, if facts appeared be- ought to be put o 

fore the Court, sufficient to convince it that the Action .^. ^ \ 

1 « . n , , » . • , , without a refer- 

and Smt were not for one and the same thmg ; and that ^^^ ^^ ^^ j|^. 

facts appeared in this Case sufficient to convince the ter. 

Couit that the Plaintiff ought not to be put to an 

election. He cited Milks v. Fry (a). 

(a) 3 Ves. and Bet. 9. 
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1917. Mr, HefUd reiterated his former observatioiis, and 

* '"^ ' cited Boyd v. Heinzelman (b). 

The Vice-chancellor : — 
Independently of authority, it seems very reasonable 
that the Court should itself, if there are sufficient fsicts 
before it, form an opinion whether 'the Plaintiff ought 
to be put to an election. The two Cases cited, are, as 
reported, contradictory. In Boyd y. Hemzelman, Lord 
Eldon is reported to say, that the Court does not in 
these Cases decide, but always refers it to the Master. 
In* the last Case, however. Mills v. Ry, Lord Eidon 
says, ** If upon that application [to discharge the Order 
to elect,] it appears that they [the Suits] are not far 
the same matter, the Court does not refer it to the 
Master:* 

As the two Cases are irreconcileablci I communicated 
with the Lord Chancellor on the subject, and I am war- 
ranted in saying, that what is promulgated in Mills v. 
Fry is the true Rule ; and that upon such a Motion a^ 
this, the Court will itself, if there is fact enough before 
it, decide whether it be a Case of election or not, with-* 
out sending it to the Master. 

(b) 1 Ves. and Bea. 38 1, 
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1817. 

Between JOHN CROW and SARAH hU Wife. 

(fonnerly SARAH MYHILL,) JONATHAN 

TOWNSEND and MARY his Wife, (formerly 

MARY MYHIIL) and JOHN SURRIDGE, 

Plaintiffs ; 

and 

Sir JOHN TYRELL, Bart. - - Defendant. i«th wni «itt 

December. 

The BiU filed 26 NoYtinber 1816, stated. That pUa founded on 

Edward Sulyard deceased, being in his life-time alid theSiat.^^H,B. 

at the time of his decease, seised in Fee Simple, or ^' ^» '^ * ^•^ v 

otherwise well entitled to certain Hereditaments and , . ^ .' * 
•r^ . , 1 . ,wr.« .. /. ^ 1 r* rwedf though 

Premises, by his Will of 21st of February 1690, f^QodinnLb* 

(amoQgst other things) gave, devised and bequeathed stance^ because 
unto Dorothy Sulyard, Daughter of his Brother Au^ nospecificAn' 
gustine Sulyard, all those his three Messuages or swer given by ii 
Tenements, and Farms, 8cc. situate in the Parishes of '^ ^^^^ ''^f * 
Rumoell and Downham, in Essex, or elsewhere in the 
said County ; and which said Premises were therein . Afterwards, 
more particularly described, to hold to Dorothy SuU on crossMotums, 
yard and her Heirs for ever, to her and their own use the PlainHfwu 
and uses for ever:— That the Testator died in 1692, aUowed to amend 
without altering or revoking such Will, and upon ^^^'^'^'T^J' 

or soon after his decease, the said Dorothy Sulyard, ^^ , 

. "^ -^ ant tomakeanem 

then Ddrothy Parker, (she having previously inter- x)€/«ice. 
married with Charles Parker) late of Rumoell, in the 
County aforesaid, deceased, together with her said 
Husband, entered into possession of the said real 
Estates so devised to her as aforesaid : — ^That the 
said Dorothy Parker died in 1711 or 12, intestate, 
leaving a Son, Charier Parfcer, her only Child, her 
surviving, in whom the said Real Estates were, upoa 
Vol. II. D D 
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1917. ^^ decease. Tested ; and took posaeaskm thereof as her 

' Hot at Law: — ^Tliat the said kstHnentioiied Chmrk» 

Caow Pofhtr died in 1753 intestate and without Issue, and 
aadotbeii, without having in his lifetime disposed of the sud Real 
j^ Tyssll ^'"^^^^ ^ devised as aforesaid ; whereapon the same de- 
scended to and became vested in Pnmca Markrwodiiar 
ria ValaUwe Marler, since deceased, as SistOB and Co- 
heirs at Law of the BBidDaroify Parker, and the said last- 
mentioned Charles Parker, ex forte Materma^ the said 
Frances Marler and Maria Valemtme Marler being the 
DanghtoB and only ChUdren <^ Jokm BtaHer, late of 
D&wnham aforesaid. Esquire, deceased, who was ddest 
Son and Heir at Law ofJokm Itarler, late of Ihumkasm, 
Esquire, deceased ; and which said hst^mentkmed Join 
Marler mm the eidest Son and Heir at Lawof JbAii 
Marler, Esquire, deceased, and Anm his Wife; which 
said Anne Marler was formerly Atine Smfyard, Sister of 
the said Testator Edward Sulyard, and Aunt of said 
Dorothy Parker, and whose descendants were the only 
persons who partook of the blood of die said Testator 
Ed'ward Sufyard and said Doroi^ Parker, when the 
said last-named Charles Parker died : — That upon or 
soon after the decease of the said last-named Charles 
Parker, John TgreU, late of Hatfield Peoerett, in the 
County aforesaid, deceased, entered into the possesrion 
of the Real Estates of which thesaid last-named CAor&s 
Parker died seised, and which descended to him Irom 
his said Mother I>orothy Parker, as aforesaid, and oofr* 
tinned to hold the same by die permission of and as 
Tenant to the said Frmiees Marler and the said Maria 
Valentine Marler, until the decease of the said Maria 
Valentine Matter^ but upon or soon after her deceass 
assumed and toc^ upon him the absolute Ownership 
of the said Real Estates, which so descended and 
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w«re yeBted in the s^id France$ Marler, aad the said 
Maria Valentine Marler, in her life*time, as her Co- 
heir as aforesaid:^ — ^That the said Frances Marler, in Crow 
her life-time, intermarried with Thomas Myhill, of ^d others, 
linchingfield, in the County aforesaid. Esquire, de- SirJ.TYRELL. 
ceased, and that she departed this life in or about the 

year , leaving Marler Myhill, late of Finching" 

field aforesaid, deceased, the late Father of Plaintiffs 
Sarah Crow and Mary I'ownsend, her eldest Son and 
Heir at Law her surviying, in whom one undivided 
Moiety of the said Real Estates which descended to 
said Frances Myhill, as such Co*beir as aforesaid, became 
vested: — That the said Marler Myhill, the late Father 
of said last-named Plaintiffs Sarah Crow and Mary 
Townsend diedp the year 17 — intestate, and without 
having disposed of his Interest of the said undivided 
Moiety of the said Real Estates which so descended td 
him as aforesaid, leaving said last-named Plaintiffs his 
only Children and Co-heirs at Law him surviving,, 
and as such entitled to the said undivided Moiety of 
the said Real Estates, which descended to and was so 
yoated in the said Marler Myhill as aforesaid : — ^That " 
Plaintiff Sarah. Crow, formerly Sarah Myhill, soiAe 
time since intermarried with Plaintiff John Crow, 
and Plaintiff Mary Townsend hap also intermarried, 
with Jonathan Townsend; and said Plaintiffs John Crow 
and Jonathan Townsend are respectiyely now entitled, 
in right of their said Wives respectively, to such Right 
and Interest as is claimed by them in said Real Estates : 
-—That the said Maria Valentine Marler in her life-time 
duly intermarried with John Surridge, of Jtunwell, in 
the County of Essef, Farmer, deceased, aod that the 
said Maria Valentine Surridge departed thi^ life in or 
about the year 1786, intestate, leaving John Surridge^ 
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Crow 
and others, 

Sir J. Ttrkll. 



late of Runwell aforesaid. Fanner, deceased, the Plain-^ 
tiff deceased, John Surridge'8 late Father her only 
Son and Heir at Law her surviving, and in whom one 
undivitled Moiety of the said real Estates, which de- 
scended to the said Maria Valentine Surridge as such 
Co-heir as aforesaid, becaifte vested: — ^That the said 
Jolm Surridge^ said Plaintiff's late Father, departed 
this life in or about the year 1787, intestate, and 
without having done any Act to dispose of his In- 
terest in. the said undivided Moiety of the said Real 
Estates which descended to him as aforesaid, leaving 
said Plaintiff John Surridge his only Son and Heir at 
Law him surviving, in whom the said undivided Moiety 

of the said Real Estates is now vested; and said Plain- 

• 

tiffs John Surridge, and Sarah Crow and Mary Town^ 
send, or Plaintiffs John Crow and Jonathan ToumMend 
their said Husbands, in their right, are now the only 
persons entitled to the said Real Estates: — That the 
said John Tyrell, when he so entered into possession of 
the said Real Estates as aforesaid, possessed himself of 
all the Title Deeds and Writings relative thereto; and 
after the decease of the said Maria Valentine Surridge, 
formerly Maria Valentine Marler, refused to give 4ip 
possession thereof, or of the said Estates, or to acknow^ 
ledge the right or title of any other person or persons 
thereto, pretending that he was absolutely entitled to 
the said Real Estates, by reason of some Gift or Devise 
to him thereof made by the said last-named Charles 
Parker, deceased, or some other person or penons 
absolutely entitled to the said Real Estates, although 
he. refused to discover the same: And the said John 
Tyrell, in order to establish his pretended right to 
the said Real Estates, imposed upon the persons en- 
titled thereto, by giving out and pretending that 
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William Marler, the Brother of the said John Marler, 
the Father of the said Frances Marler and Maria 

Valentine Marler, married the said Dorothy Parker, Crow 

formerly Dorothy Sulyard, and that she never married ' 

or had issue by the said Charles Parker, but that she had gj^ J. Tyrell. 
issue an only Daughter, Mary Marler, by her alleged 
Husband, the said William Marler ;" which said Mary 
Marler intermarried with him the said John Tyrell, 
and that the said Real Estates vested in him in right 
of kis said Wife ; which pretences the said John Tyrell 
knew at the time were, as the fact is, altogether false 
and unfounded; but the said John Tyrell and his 
Desceudants, persisting therein, have retained posses- 
sion of the said Real Estates; and the Defendant Sir 
John Tyrell, Bart, now holds and enjoys the same in 
exclusion of the Plaintiffs, who are justly entitled 
thereto as aforesaid; and in order to ^ve colour to 
such pretences^ and such alleged Title to the said 
Real Estates, a Tomb or Gravestone has been put down 
over the remains of the said first-named Charles Parker, 
by the order or direction of the said first-mentioned 
John Tyrell, or by some or one of th^m claiming under 
him, stating the name of the Wife of the said Charles 
Parker to have been An7i instead of Dorothy, which was 
her real name ; and a Tablet or Monument has also, by 
the order and direction of the said first-mentioned John 
Tyrell, or by some or ona of them claiming under him, 
alsci been placed near the body of the said Edward 
Sulyard, stating the said Edward Sulyard to have been 
the last of his house and family ; whereas the family of 
the said Testator Edward Sulyard, are now extant in 
the persons of Plaintiffs Sartih Crow and Mary Town^ 
send and John Surridge, who are his right Heirs .at 
Law, and as such entitled to the said Real Eshifes; and 
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the said John Tyrell, or some of his descendants, have 
p also caused or procured the Registers of the said 

and others Parishes of Rumoell and Downham aforesaid, which 
r. contained an accoimt of the family and descent of 

Sir J. Tyrell. said last-named Plaintiffs, to be taken away and con- 
cealed, or otherwise disposed of, in order so as to pre- 
vent Plaintiffs from establishing their right to the said 
Real Estates :— That the said John Tyrell died in 1786, 
leaving John Tyrell his only Son and Heir at Law 
him surviving, who as such Heir at Law, and under 
colour of such pretences as aforesaid, entered into and 
possessed himself of all the said Real Estates to which 
Plaintiffs are so entitled as aforesaid ; and he the said 
last-mentioned John Tyrell m his life-time, as it is 
alleged, made his Will, and thereby gave all the 
Real Estates to which Plaintiffs are so entitled as afore- 
said, unto his two Sons Charles Tyrell and John Tyrell, 
/ now Sir John Tyrell, Bart, and their Heirs for ever : — 
That the said Charles Tyrell died, as it is alleged, in the 
life-time of the said Sir John Tyrell, a Batchelor, and 
intestate ; and the intirety of the said Real Estates to 
which Plaintiffs are so entitled as aforesaid, was tEere- 
upon and now are possessed by the said Sir John Tyrell, 
and enjoyed by him in exclusion of Plaintiffs; and 
he claims the same under colour of such pretences as 
aforesaid, either as Heir at Law of his late Father and 
Brother respectively, or as such Devisee thereof bb 
aforesaid, as Heir at Law thereof of his said late 
Brother : — That Plaintiffs lately, and within svn years 
last past, discovered that such Frauds as aforesaid 
respecting the Tide to the said Real Estates, and the 
possession thereof, have been practised to defeat the 
rightful claim of Plaintiffs, and the several persons 
respectively, who were previously entitled thereto; 



tJASES IN CHANCERY. 403 



9od that although ever since the death of the laid <r&l7. 

Charlet Parker, and the decease of the said Maria ' • ^ 
Valeniim Surridge, formerly Maria Vakuiine Marltr, ^^ 
who the ssHd firslb-mentioned John TyreU repeatedly ^ * 

acknowledged and treated as the Owner of the siid gjr j^Jyrill. 
Real Estates, or aQ entitled thereto as one of sudi 
Co-heirs as aforesaid, the said Real Estates were 
constantly claimed by Plaintifis Sarah Crow and Mary 
Towmend, and since their Marriage, by their Husbands 
in their respectiye Rights, and by Plaintiff John Sur^ 
ridge and ^ their. Ancestors^ and a discovery of the 
Title of the ss^d firstrmentioned John Tyrell and his 
descendants sought by them; yet since ^such discovery 
ai$ hereinbefore mentioned has been made. Plaintiffs 
have frequently of late, by themselves and otherwise, 
applied, &c« The Bill then charged, that the last- 
mentioned John Tyrell frequently recognized and ac- 
knowledged the Right and Title of the said Frances 
Myhillt formerly Frances Marler, and the said Maria 
Valentine Surridge, formerly Maria Valentine Marler, 
to the said Real Estates as such Co-heirs as afore- 
said, and that he had no right to occupy, possess, 
or enjoy the same, except by permission of them or 
one of ^them, who he confessed were or was the person 
or persons lawfully, entitled thereto. The Prayer of 
the Bill was, that the said Sir John Tyrell might leave 
auch of the said .Tide Deeds, Evidences and Writings 
belongii^ or in any. way relating to the said Real 
Estates as are now in his custody, possession or power, 
in the hands of his Clerk in Coiirt, for the inspectipn 
of Plainti£b, their Solicitors and Agents, with Uberty 
for them to take Copies thereof, or extracts : and that 
the said Sir John lyreU might also set forth ^^ acpount 
of all the said Real Estates to which Plaintifis are s# 
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entitled as aforesaid, and which were and are now ad 
fraudulently retained by the said last-mentioned John 
Crow Tyrell, and the said Sir John Tyrell, the present pos- 

^^ sessor thereof, together with the names of the Places 

Sir J. Tthsll. ^^ P^^^«« «* ^^^^^ ^^ «^^ ^ respectively situate, 

and the yearly Rents at which the same are let, and 

the particular quantities and numbers of Acres of Land 
of which the said Real Estates consist, and the parti- 
cular kinds and species of such Land, and the quantities 
ct each kind : and that the said Sir John Tyrett might 
make a full and true Disclosure and Discovery of and 
concerning the several matters aforesaid, so as to enable 
Plaintiffs to take such proceedings as they may be 
advised are necessary for recovering possession of the 
said Real Estates. 

To this Bill, the Defendant put in the following Plea. 

This Defendant by Protestation, Sec. doth plead to 
the said Bill, and for Plea saith, that to the best of his 
this Defendant's knowledge, information and belief, 
Charles Parker, secondly in the said Bill named, was 
not, nor were nor was Frances Marler and Maria Vakn- 
tine Marler in the said Bill named, or either of them, 
nor were, nor wiis any others or other of the Ancestors 
of the said Complainants, Sarah Crow, Mary Town- 
send, and John Surridge, by, from, through or under 
whom the said Complainants, in right of the said 
Complainants Sarah Crow, Mary Townsend, and John 
Surridge, by their said Bill, claim or make title to the 
Hereditaments and Premises therein mentioned, sdsed of 
such Hereditaments and Premises or any part or parts 
thereof, within threescore years next before the filing 
of the said Bill of Complaint ; nor had they, or any or 
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^ther of them, within that period, possesBion of the said 1817* « 

Hereditaments and Premises, or any part or parts there- 

of, either by themselves, himself, or herself,. or by John 1 

__ __ ^ . _ , - _.-- , , - anq othen^ 

Tyrell, first m the said Bill named, or by any other ^ 

Person or Persons as their, his, or her Tenant or Tenants, Sir J, Ttrbli, 

or otherwise howsoever ; wherefore. Sec 

Mr. Garratt, in support of the Plea : — 
This Plea is founded on the 32 Henry VIII. c. 2. (a). 
It follows the words of that Statute. The Act ex- 
tends to proceedings at Law, and in Equity. The 
filing a Bill is the making of a claim. The proper 
mode of defence was by Plea. Lord Redesdak says (6), 
*' If the Plaintifif's Case is not such as entitles a Court 
of Equity to assume a Jurisdiction to compel a Dis- 
covery in his favour, though he falsely states a different 
Case by his Bill, so that it is not Uable to a Demurrer, the 
Defendant may by Plea state the matter necessary to * 
show the truth to the Court" Such is the present Case; 
the Plaintiff has shown a prima facie right to relief; 
this Plea, therefore, is proper. 



(a) By this Act it is pro- 
vided, that ^ No person shall 
sue, have or maintain any 
Writ of Right, or make any 
Prescription, Title or Claim, 
to or for any Manors, Lands« 
Tenements, Rents, Annuitiesi 
Commons, Pensions, Portions, 
Corodies or other Heredita- 
ments, of the possession of his 
or their ancestors or predeces- 
sors; and declare and allege 
any further seisin or posses- 
sion of bis or their ancestor or 



predecessor, but only of the 
seisin or possession of his an- 
cestor or predecessor which 
hath been, or now is, or shall' 
be seised of the said Manors, 
Lands, &e. or other Heredita* 
ments, within sixty years next 
before the teste of the same 
)Vrit, or next before the said 
prescription, title, or claim 
so sued, commenced, brought, 
made or had/' 

(b) Tr. PL p. 228, 3 edit 
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iai7. ^ ^'^ ^ ^ ^^ ^ Discovery showing the legal 

' Title is not in the Plaintiffs, was held to be good in 

Gaow Ckolmondeley v. Clinton (c)* 

aad others^ 

Sir J Ttkbll ^^" Hart, and Mr. Willis, in support of the Bill: — 

The Plea is bad in form and in substance. There is 
no mode of obtaining a discovery and production of the 
Deeds, unless by Bill. He Bill must be considered as 
a Bill for relief. The prayer is, " TTiat the Defendant 
may answer all and singular the Premises, and further 
to stand by and abide such Order and Decree, See." 
The Plea is not ad idem: it does not answer the specific 
fiu^ts stated in the Bill. Lord Redesdale says (d), ** In 
pleading there must in general be the same strictness 
in Equity as at Law, at least in matter of substance. 
A Plea in bar must follow the Bill, and not evade it, 
or mistake the subject of it.'' This Plea affects to meet 
the Bill ; but it does not. The Bill states the death of 
Charles Parker in 1753, and the entry of Tyrett soon 
after Charles Parker^s death, as Tenant to Frances 
Marler and Maria Valentine Marler, the Ancestors of 
the present claimants, and that he continued as such 
Tenant until the death of Maria Valentine Marler* 
We have, therefore, a right to a specific Answer as to 
this fact, for if itobe true that he did enter on the Estate 
at that time as Tensa^ and so continued until the 
death of Maria Valentine Marler, his possession was 
the ipossession of his Landlords, and the sixty years 
adverse possession has not elapsed. In the case of long 
building Leases, a trifling Rent is. frequently reserved* 
and the Lessor may not recove it for a long period of 
time, but if the Lessee claims the Estate, he is ^ititled to 

(c) 9 Merriv. 71. (d) Tr. PI. p. 937, edit, 3. 
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a Discovery. B^t the Plaintiffs have in this Case stated 13x7. 

acts of Fraud, taking down a Tombstone and putting * ^ ' 

up another, and taking possession of the Deeds, -which, Caow 

if true, would entitle them to relief, though Centuries ^^ ^^*^**^ 
had since elapsed ; and as these Acts are not denied by g^ j^ Ttrsll. 
the Plea, they must be considered as admitted.' In 
Bondy. Hcfpkins (e), LcNrd iRedesdale says, this Statute 
is not operative in cases of Fraud. If the Bill is to be 
considered as for Discovery only, they cannot resist that 
Discovery by pleading the Statute. Dean and Ckofier 
of Westminiter v. Cross (f), Baillie v. Sibbald (g). 

Mr. Garratt, in Reply : — 
This is a mere Bill of Discovery. The words quoted 
from the Prayer are mere words of course, and always 
used in Bills of Discovery. If Tyrell held the Estate 
as Tenant within sixty years, the Defendant must be per- 
jured, as the Plea positively states that neither Charles * 
Parker or Frances Marler, and Maria Valehiine Marler^ 
or any of the Ancestors of the Plaintiff, were seised 
of the Estate within sixty years ; which was not true, if 
Tyrell was Tenant to the Ancestors of the Plaintiffs 
vdthin that period. If Tyrell was so in possession as 
Tenant, the Plea might have been replied to. The fact 
is, that TyreU died before Frances Marler and Maria 
Valentine Marler, so that if the Plea be defective, the 
Court will allow us to amend it. With respect to 
the Fraud relied upon, as this is not a Bill for Relief, 
but for Discovery ^nly, the Defendant was not bound 
to answer as to the imputed Fraud. The Statute is 
general, and does not except cases of Fraud. It has 
been argued the Statute cannot be pleaded to a Bill of 

(e) 1 Sch^and Lefr.p. 430. {g) 15 Ves. 185. 
(/) Bunb. 60. 
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1817. Discoveiy. There is a Case in Bunbuty to that effect, 

' but I searched for the Plea, and could not find it. 

Cbow Nothing on that subject was determined in BmUie v. 

and otheriy Sibbald. In that Case, as there was an acknowledg- 
ment of the Debt stated in the Bill, it was held, a Plea 
of the Statute of Limitations was not sufficient, but 
that the stated acknowledgment must be answered. 



r. 
Sir J. TrmiLL. 



The Vice-Chancellor : — 
4t8t December. 1^^^ must be considered as a mere Bill of Discoveiy, 

no relief being prayed. The Prayer that the Defendant 
may set forth a List of Title Deeds, 8cc. and that they 
may be placed in the hands of the Clerk in Court for 
Inspection, is iocidental to the discovery, and does not 
make it a Bill for Relief. 

The Court never gives a Discovery unless the Plain- 
tiff shows himself entitled to it, and that he will be 
benefited by it. 

The^ Plea states that certain persons named in the 
BiD, nor their ancestors have had seisin or possession 
of the Premises within sixty years before the filing of 
the Bill ; but it does not state that the Plaintiffs have 
not had seisin or possession within sixty years; that 
omission, however, is not fatal to the Plea, as the 
Plaintiffs by their Bill admit they have not had seisin 
or possession within sixty years. 

If a Person enters as Tenant by permission of the 
rightful Owner, and continues so for a great length of 
time, though without paying Rent, the Owner would 
still be considered as in possession by means of his 
Tenant The Bill states that Tyrell entered as Tenant 
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to Ihinces and Maria Valentine Marler, and bq con* 

tinned as Tenant till 1786, when Maria Valentine 

Marler, then Maria Valentine Surridge, died, which Caow 

constitutes a seisin and possession within thirty years, ouien, 

and that Tyrell recognized the Marlers to be Co-heirs. ^^^ . xyrill. 

If that be so, and the Pedigree stated in the Bill be 

correct, the Plaintiffs show a Title to Relief, The Plea 

does. not state a seisin and possession for sixty years in 

the Defendant, but only negatives the seisin and poa-. 

session of those through whom the Plaintiff claims, and 

negatives generally the fact stated in the Bill, that 

Tyrell entered as Tenant, and kept possession as such, 

till the death of Maria Valentine Marler] but that is 

not the mode in which the facts stated in the Bill 

ought to be met. It is not sufficient generally to deny 

the inference drawn from facts. The Bill says, Tyrell 

entered as Tenant to Frances Marler and Maria Valen^ 

tine Marler : the Plea says nothing as to that. The Bill 

states, Tyrell acknowledged the Tenancy; but as to that, 

the Plea is silent. The Plea is good in substance, but 

not in form, as it av(Hds answering, otherwise than 

generally, the specific facts I have mentioned, which 

are stated in the Bill* 

Pka overruled. ' 

Mr. Garratt then applied for leave to amend the 
Plea, and Mr. Wills applied for leave to amend the Bill, 
by making it a Bill for Relief; but the Vice-Chancellor 
said these applications required consideration, and that 
the matter ought to be the subject of a distinct appli- 
cation. 

On this day, Mr. Hart, and Mr. Willis, moved that 15th December 
the Plaintiffs might be at liberty to amend the Bill, by 
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Igl^^ making it a Bill for Relief, or otherwise as they shoukt 

* ^ ' be advised; and Sir Samuel Romilfy, and Mr. Garrat, 

C&ow moved that the Defendant might be at liberty to with- 

and others, ^^^ lih Plea, and plead de novo to the whole of the 

Q. I ^' Bill, or to such part as he should be advised. ScHne 

* discussion took place, and in the result. His Honor 
directed that the Plea should be overruled without 
Costa, and the Plaintiffs should be at liberty to amend 
their Bill as they should be advised, without Costs, if 
the Amendments did not require a new Engrossm^it, they 
amending the Defendant's Copy of the Bill; but in case 
such Amendments should make a new Engrossment 
necessary, then the Plaintiffs to pay the Costs of such 
Amendments, to be taxed by the Master, and the 
Defendant to be at liberty to make a new Defence. 



«3 Dec. 1817. COPIS and others v. MIDDLETON and others. 

3d Jan. 1818. 

A Purchase for ThIS was a Creditor's Bill, and, in substance, stated, 

a taluabU const. ^^^ j^j^^ j^^^^^ ^^ William Knott were indebted, by 
deratum (the . _ , . , 1 -r^, . ^m m 

adeauaat of specialty and simple contract, to the Plamtiffs : — That 

tohich was dss- ^^^ Knott died 22d July 1786, seised of various Free- 

putedj by a hold and Copyhold Estates, and by Will devised some 

Nephew^ from of them to his Son John Knott, chargeable with the 

hs Uncle, who payment of his debts; and other of his Real Estates he 

^!! , . ^ * devised to his Son Thomas Knott, for life, with re- 

2fephewJ was 

insolvent and i^wnder to his Children; and after several Legacies 

died soon after . g^^^ ^^^ remainder of his Personal Estate to his Son 

the purchase; John Knott, and appointed him his Executor: — That 

held not to be John Knott proved the Will and took possesion of the 
tn^l^eachable by 

Creators of the Uncle, and that a Mortgagee of the Purchaser oitgit to have 

been a Party to the Suit. 
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Real Estates devised in him» and.sold part of stbem^ and 
also possessed the whole of the Testator's Peiaonal £ih 
tates >— That he became insolvent, and previous to his 
death, '^ he, in .a clandestine manner, sold and conveyed 
to his Nephew, the Defendant John Knott, part of the 
devised Premises^ called Staney F&rm, &c. for s/X)o L 
which he applied to his own use, but that the premises 
were worth a great deal more money ; and that said Sale 
was fraudulent as against the Cseditors of Jokm Knoti, 
and ought to be set aside and made void :" — Thwl ThamoM 
Knott took possession of the Estates devised to him for 
life, with remainder to his Children^ and is still in poa? 
session, and has three Children, three of the Defendants; 
— ^That John Knott died, and by his Will devised such 
of the Real Estates devised to him, as were iwsobL 
and also oth^ of his Real Estates : — ^That some of the 
Real Estates were devised to his Brother Thoma$ Knoit, 
subject to the payment of his debts; and that be gave to 
him the residue of his Personal Estate, and appointed 
him Executor of his Will :— That* Thamat Knott ret 
nounced the Executorship, and Letters of AdministraJioi)^ 
with the Will annexed, were taken' out by Middleton, 
WiXUt and Gruggin, three other of the Defisndants ^-^ 
That William Knott entered into possession of the Es« 
tates devised to him: — ^That Gragpm, one of the D^ 
fendants, since the death oiJokn Knott, administered ta 
Wm. Knott. The Prayer of the Bill was» that the Wills 
of William and John Knott might be established^ and. 
for an Account by thi^ Represenlatives; and that thft 
Real Estates of the Testator's, charged with the pay-t 
ment of debts remaining unsold, might be deereed. to be 
sold ; and if that should not be sufficient, thenihaft aU^ 
or a competent part of the Testati^s other Estates, might 
be applied in satisfaction of the debts; and that the 
Conveyance made by the Testator John Knott, to 
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Nephew, the Defendant John Knott, of part of 
devised Estate, might be set aside; and that there might 
be a re-sale of that Estate, and an Account of the 
Estates of William Knott sold by John Knott, 8cc. 

John Knott, by his Answer, stated, *' That Testator 
John Knott entered upon and took possession of all the 
Real Estates and Premises devised to him, and (inter 
al.) those devised to him, subject to payment of Testators 
debts; and said John Knott continued in possession 
thereof till his death, and of the Rents and Profits of 
such a^ were not sold in his life-time ; and believes, he 
publicly advertised Great Broad Leaze Estate; but 
3,600/. only being bid for same, it was not then sold, 
but he afterwards sold same to John Peachy, Esq. a 
bondjide Purchaser, for 4,000 guineas; but how he ap- 
plied the money Defendant does not know : — That said 
Testator John Knott, about a month before his death, 
sold and conveyed to Defendant Stoney Farm and 
the Messuage, Watermill, Windmill, Buildings, and 
Lands in Bill mentioned, for 2,000/.; except that said 
Testator, about six months before his death, gave De- 
fendant a small slip of ground, containing fourteen rods 
or thereabouts, parcel of said last-mentioned Premises, 
of little or no value, for the purpose of Defendant's 
building a malt-house thereon, and on which he did 
build a malt-house, at the expense of between 400/. and 
500/., but denies such Sale was made in a clandestine 
manner, or with intent to defraud said Testator's Cre- 
ditors ; Defendant having been informed by a friend in 
the neighbourhood, who had land adjoining, and skilful 
in valuing lands, that 2,000/. was the full value thereof, 
and part thereof being subject to a perpetual Rent- 
charge of 30/. per Annum, payable out of same to De- 
fendant Newman ICfiorr .•— That from what he had 
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• 

heard since Testator John Knott*% deaths he beiieyes, at 
time of said Sale, he was in insolvent circumstances ; but 
Defendant, at time of said Sale, did not understand there 
was any demand outstanding against the Estate of Tes- 
tator William Knotty on the contrary. Testator John 
Knott was considered by Defendant, and persons in 
general, to be a man of property, and worth much more 
than he owed ; and so far from considering said Premises 
cheap. Defendant thought himself hardly treated by 
said John Knott'* 
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Many Witnesses were examined on behalf of the 
Plaintiffs, as to the value of the Estate sold to the De- 
fendant by his Uncle John Knott ; one, valued the Es- 
tate, when sold, at 5,912 /. ; another, at 4,272/. ; another 
at 4,032/. ; another, at 4,000/. 



Amongst other Witnesses produced on the part of the 
Defendant, Hannah Knott, by her Deposition, stated : — 
" She understood Defendant John Knott became Pur- 
chaser of Stoney Farm and said other Premises, shortly 
after Michaelmas preceding the death of Testator John 
. Knott : — That said John Knott, in July next before such 
Purchase, gave up to Defepdant a piece of Ground, 
part of said Premises, being Parcel of the Grateway 
there adjoining to the Road, for the purpose of erecting 
a Malt-house, but of what dimensions Deponent can- 
.not set forth, but believes the same not to be more than 
.half-a-quarter of an acre, and which was of little or 
no value : — ^That Defendant John Knott immediately 
afterwards erected a Malt-house and Wood-house there, 
at the expense of near or quite 500 /. as she has reason 
to believe, being, during the time of erecting these Build • 
ings, on the spot, and seeing and hearing what was doing 
thcore by the workmen and those concerned :T—Thfit 

Voj-, 11. E E 



414 

1817. 

' V ' 

Copis 
knd others, 

V. 
KllDDLETON 

and btben. 



CASES JN CHANCERY. 

Paunett Knott, the Father of Defendant Johi Kndtt, 
was Depofeent's Husband, and died about fourteen ye^tfs 
ago ; and said Paimett Knott, about sixteen years before 
his death, occupied, as Tenant to his Father Willktm 
Knott, the said Mills and Buildings, and, during such 
occupation, laid out considerable sums of Money in 
repairs and improvements of said Milk and Buildings, 
particularly of the House, by taking down same and new 
btiilding h, and new-tiling the WatermiH, and adding a 
new pair of stones thereto, and thoroughly repairing the 
wheels thereof, and putting in a new pair of stones to the 
Windmill, and a new roimd beam (all said Mills and 
Buildings, when said Paunett Knott took than, being ia 
a Tery ruinous state :) — Says that Paunett Knotfn in- 
ducement to lay out such Money was, that Testator 
William Knott told him he should make all said Premise 
convenient to himself, as he. Testator, bought them for 
him, tmd meant to give him same ; and whoiev^ said 
Paimett Knott applied to said Testator resp^^ting any 
repairs of said Premises (which Deponent has fiieqiiently 
been witness to), said William Knott told him be should 
do what he pleased without troubling him, as said 
Paunett Knott should consider the Premise as his own : 
—That after decease of said Paunett Knott (in the life- 
time of Testator William Knott,) said WUHam Knott 
fipequently told Deponent, he had, by has Will given all 
Mid Premises to Deponent's Children :=— That ibr mbont 
eleven years tf ter PoHnett Knotfn death, DejK)n€nt oc- 
cupied said Mifts and Premises (except Stmiey farm 
and Cottages in St. Panerass,) and caitied ah the busi- 
ness thereof f<>r the benefit of herself and Children, and 
during that time expended considerable timnA 6f Money 
about the repairs and improveMients thef^of, to lOO/. 
and upwards; and her reasonwas, becfMieMid WUtMn 
K-natt had pfOftfwied said PWAises to b^r FMdiiy, afid s%e 
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liafl had no rifewanoe whatever for said Monies so laid 
out : — Says diat Testator John Knoit, on. opening the 
Will of Testator William Knott, after his decease, and 
immediately after reading same« took Deponent into a 
room in said William Knatt'B house, (where his Rela- 
tions were assembled to hear said Will read,) cuad de- 
dared to Deponent, that notwithstanding said William 
Knott had not given said Mills and Premises to Depo* 
nent's Family, yet the said Mills and Premises should be 
the Prc^rty of Defendant John Knott, and of Depo- 
nent's Family; and said Testator John Knott would 
give the same accordingly, for such was his Father's 
intention ; and Testator John Knott ofteu repeated sudi 
promise, and often added, she might make herself per- 
fectly easy, as her fiunily would be well provided for ; 
and requested her to take care of their education." 
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The Defendant j^roduoed no 'Witnesses as to the value 
of the Estaile, when the i^ame was sold to him by his Unde 
Sahn Knott. 

JBy the Deoree made in the Cause 25th November 
1796, it Was amongst other things ordered, " That the 
MaUer should inquire and state to the Court, whether 
Ihe Farm called Stoney Farm, and the Messuage, Water- 
mill, and other Premises, in the Pleadings of this Cause 
mentioned to have •been conveyed by the Testator John 
Knott t to his Nephew the Defendant /. Knott, or any 
idd what part thereof, were or was, at the time of suck 
Conveyance, aubject'to any and what Annuity or Y^arfy 
Rent<^arge, and to whom payable : and it was ordered, 
Am tiie said Master should also inquire, whether 
PmmM KnoH, the Father of the Defendant John Knott, 
m becbfne Tenant to the said Testator William Kpott, 
the Father^ him the naid Puunett .K^mt, of tatiy and 
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what part of the Real Estate of the said Testator William 
Knott, in the Pleadings mentioned; and at and foi 
what time, and upon what terms and conditions ; and 
whether, after the death of the said Paunett Knoit, 
Hannah his Widow continued in the occupation of 
such part of said Real Estates as had been occupied by 
said Paunett Knott ; or any and what part of the Real 
Estates of the said Testator William Knott, in the Plead- 
ings mentioned ; and at and for what time, and upcm 
what terms and conditions ; and whether, after the death 
of the said Paunett Knott, Hannah his Widow con- 
tinued in the occupation of such part of said Real 
Estates as had been so occupied by said Paunett Knotty 
or of any other, and what part of such Real Estates, and 
how long, and upon what terms and conditions ; and in 
particular, whether such occupation of the said Paunett 
Knott, and the said Hannah his Widow, was by or 
under any Lease or Leases, and under any and what 
Covenants, or only by Parole as Tenants at Will, at any 
stipulated or fixed Rent, or how otherwise; and what 
Rent, up to any and what time, was paid by them, or 
either of them, and to whom; and whether any and 
what receipt was ^ven for such Rent, and by whom ; 
and whether any and what Timber or Trees growing on 
such Real Estates, have been cut or felled by the said 
Paunett Knott and Hannah Knott, or either of them* 
and which of them, with the particulars there(^, and to 
what amount or value r and in case it shall appear that 
the said Paunett Knott and Hannah Knott, did not hold 
or occupy such parts of the said Real Estates, by or under 
any Lease or Leases thei-eof, or otherwise, at any fixed 
Rent, then it was oi-dered, that the said Master should 
also inquire and state to the Court, what was the true 
yearly Rent or value of the Premises so occupied by the 
said Paunett Knott and Hannah Knott, respectively ai 
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aforesaid, during the time they respectively occupied the 
'Same ; and the said Master was also U>,inquire and state- to 
•the Court, whether any and what sums of money were laid 
out or expended by the said Paunett Knott, and by the 
said Defendant John Knott, and the said Hannah Knott 
respectively, before the said Premises were conveyed 
to him the said Defendant John Knott, in or about any 
repairs or improvements of the said Premises, and the 
nature of such Repairs and Improvements, if any, were 
in any and what degree rendered more valuable, by 
means of such Repairs and Improvements, at the time 
when the same were conveyed to the said Defendant 
John Knott ; and it was ordered, that the said Master 
should also inquire and state to the Court, whether the 
Monies which were so paid or advanced for ornn respect 
of the said Repairs, were the proper Monies of the 
said Paunett Knott and Hannah his Widow, or of the 
said Defendant John Knott, or of any other Person or 
. Persons : and the said Master was also to inquire, whe- 
ther the sum of 2,oooi., agreed to be given by the 
Defendant John Knott, to his Uncle the Testator John 
Knott for the Estate in the Pleadings mentioned, was 
wholly paid by the said Defendant to his said Uncle, and 
.in what manner, &c. with a reservation of Costs iiU 
after the Report/' 
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The Master by his Report, amongst other things, 
stated, *' That he had not found any evidence, that 
the Farm called Stoney Farm, or the said Messuage, 
Watermill and Premises, were subject to any Annuity 
or yearly Rent-charge ; but he found that one fxdl 
undivided fourth or one part, (the whole into four equal 
, parts to be divided,) of the said Estate, was by a certain 
Indenture of Settlement, bearing date the gth day of 
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August 1 776, made between the aaid William KtUfti, 
(under whom the said Testator John Knott derived his 
title) and his Son Newman Knait, of the 1st ptrt; 
George Parkam and Lucy Caffin,Spm8ter, I>aughter4i>* 
law of the sadd^ George Parbam^ of the 2nd part; the 
said Testator John Knott, and James Wheatley, of tlie 
3rd part; and John Fredand and Stephen Atuiin, of the 
4th party previous to and in oontempiatioa of a Maiw 
riage then intended to be had» and which was after* 
wards solemnized between the said Newman Knott and 
laucy Cc^ffSn, for the considerations therein mentioned^ 
conveyed and assured by the said Wilham Knott, uito the 
said J (An Knott the Testator, and Jante$ WAe^^ley,- and 
to their heirs, to the uses in the said Marriage Settle- 
ment particularly mentioned, with the ultimate use to 
the said Newman Knott, his heirs and assigns, for ev^er. 
That he found, from a state of facts faud before lum en 
behalf of the Defendants Thomas Knott, Thomas WHliam 
Knott, Maria Knott, and Henry John £ftof^,theInfantl, 
by the said Thomas Knott their Guardian, and Jokn 
Knott, Newman Knott and William Knott, and admitted 
on behalf of the Plaiotifis, that Paunett KnoU wcls 
for 13 or 14 years before his death, Tienant to hn 
Father, the said- Testator William Knott, of the Houst, 
Watennill and Windmill, and a small Oroft, (formsriy 
two Crofts) of Meadow Land adjoining, containing one 
acre, and of the run of Paunett Knott's Hotfseainthe 
Meadow Lands of Stoney Farm, kt a Rent of 35/. 141. per 
annum; and after the death of said Pttutiett Knott, the 
said Hannah Knott rented the same, exciept the ran of 
Horses on Stoney Farm, at a Rent of 31/. 10 s., and 
she continued to rent the same up to the time the same 
^as sold with Stoney Farm, by the Testatdr John Knott, 
to the Pefendant John Knott', and that both the nfot^ 
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«ai4 hoUinga were by purol^ only ; and that one receipt 
only for the said Hent caa now be found, which receipt 
ia a« foUowa, '* \ 792, October ; Received of Mra. KmoH 
the aum of 31/. ip«. for one year'a Rent, for the two 
Milla and Crofta, due this day, by me John Knott J* 
And that no Timber or Trees of any value were cut 
upon the said Premises by the said Paunftt and Hannah 
Knott; and he further certified, that no evidence had 
been laid before him to prove that any aums of money 
were expended in repairs or improvements of the said 
Premises, by the said Hannah Knott or the said JqAn 
Knott; but it appears to him> by the evidence producedt 
that various sums of money were expended by the said 
Paunett Knott, to the amount, in the whole, of the 
sum of 450/., or thereabouts; and he caouceiFed that 

. ^d Premises were rend^ned more valuable by such 
repairs or improvements, at the time when the same 
were conveyed to the said Defendant John Knotty That 
the aum of 2,000/., agreed to be given by the Defendant 
John Knott to his Uncle, the said Testator John MatoU, 
for the Estate in the Pleadinga mentioned, was not 
wholly paid by die said Defendant to his said Uncle, bni 
that the same was paid in manner foUowing, (that if tp 
say,) That the said Defendant John Kftott, by the direc- 
tion of the said Testator John Knott his Uncle, paid to 
Charles Topner, since deceased. Clerk to Messrs. Griffiths, 
Caldecott and Dreyo, the sum of 1,414/. 15 s. ^d. in 
discharge of the principal and interest, on a Bond from 

« the said Testator John Knott, to the said Messrs. 
Griffiths, Caldecott and Drew ; and that the sum of 
600/., (being 14/. 155.4 c/. more than the residue of 
the said sum of 2,000 /.) was paid by the said Defendant 
John Knott, to the said Testator John KjiQtt/^ 
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CASES IN CHANCERY. 

Mr. Bek and Mr. WingJUld, for the Plaintifis :-• 
This is the Case of a man indebted, selling an Estate 
a month before his death, at a great under-Talue, to hki 
Nephew and Heir at Law. These facts are sufficient 
to show that the sale is fraudulent, as against Creditors. 
Where Creditors are not concerned, persons may part 
with their property as they please ; but such a Convey- 
ance as this is void as to Creditors, who may set aside 
Contracts, which the Party himself could not. Hie 
isEliz. c. 5, inyahdates such a Conveyance as this: 
it would be an evasion of the Statute to hold this Con- 
veyance valid. If this Conveyance had been for natural 
love and affection, it could not have been supported ; 
so neither can it be supported where the Price was so 
greatly inadequate; only one half of the value being 
given, according to the lowest estimate of the Witnesses. 
In Heathcote v. Paignxm, an Annuity was set aude for 
inadequacy of Price (a). In Heme v. Meere$ (6), a pur- 
chase of an Estate from a Tenant for Life, was set aside 
in favour of Creditors, the purchase being made at an 
under-value. In Partridge v. Gopp (c). Lord Northingtcn 
says, '* I think no man has such a power over his own 
property, to dispose of it so as to defeat Creditors, unless 
for consideration. It is the motive of the giver, not 
]the knowledge of the acceptor, that is to weigh.*^ 



In Mathews v. Feaver {d), an assignment of personal " 
Property for an inadequate consideration, was considered 
as fraudulent against Creditors, under the 13th of Eliz. 



(fl) 3 Bro. C. C. 167, 
(6) 1 Vern. 465. S. C. men- 
tioned in note to Heathcote v. 
Taignon, 2 Bro. C. C. 176-7. 



(c) Ambler, 596. 
(rf) I Cox, «79. 
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So in Cadogan v. Kennett (e). Lord Mansfield says, '' If 
the transactions be not bon&fide^ the circumstance of its 
being done for a valuable consideration, will not alone 
take it out of the Statute." 

Mr. Wetherell and Mr. Blake, for the Defendant 
Knott : — 
There is no instance of setting aside a Purchase, on 
the mere circumstance of its being a disadvantageous 
bargain, unless the price given be so grossly incommen- 
surate with the real value, as to evidence a fraud ; and 
if a Purchase is sought to be set aside under the Stat, of 
Eliz. as a fraud against Creditors, a fraudulent intention 
must be shown. Suppose it true in this Case, that one 
half only of the value is given, that is not per se, a 
sufficient ground to set aside a Purchase, -either at the 
instance of the Vendor, or of his Creditors (J'). The 




(e) Cowp. 434. 

(/) InaMS.Co&eof A/(w- 
keen v. Cole, Trin. T. 8 
Geo. !2nd, 1733, Lord King 
appears to have been of opi- 
nion, that a Sale for one-half 
of the value might be »et aside. 
Such certainly was the Rule 
of the Civil Law ; but none of 
the modern Cases, that I am 
aware of, establish it as an 
abstract proposition, that a 
Sale for one-half of the value 
is invalid. In an early Case, 
Nott V. Hill, 2 Chy. Cas. i«i. 
Lord Nottingham observed, 
'' By the Civil Law, a Bargain 
of double the value shall be 
avoided, and / wish it were 9ft 



in England ;' plainly intimat- 
ing, that such was not then 
the Law. The Case of Mat* 
keen v. Cole, came on upon an 
Appeal from the Rolls, and 
according to the MS. in my 
possession, was thus ; 

'* The Plaintiff was enti- 
tled to a Legacy of 500 /. in 
case he survived the Testator's 
Widow, payable to him or his 
Children , share and share alike ; 
but if he died without Issue, 
living the Widow, then the 
500/. to go te her. The 
Plaintiff being very necessi- 
tous, assigns the condition^ 
Legacy to the Defendant for 
100/. to be paid by 5/. a 
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Caees. of BasteU v. Nom^orthy (g)» Bartmk y. Waod(k), 
Steveju ¥» 0/ive (t). Walker v. Burroughs (A). iJvUocfc 
V. Sadler (I), show, that evea where inadfequacy has bei^A 
proved; Creditors have not beea able to set aaide Pur- 



(g) Fincb, 102. 
(A) 1 Atk. 260, 
Ridgway, 260. 



S. C. 



(i) 2 Bro. C. C, 90. 
{k) 1 Atk. 93. 
(0 Ambl. 764. 



" ' w 



jear, after which, the Widow 
dies, and the Plaintiff knowing 
the Legacy then became vested 
in him by his Deed, confirms 
the Assignment of the 500 /. 
to the Defendant. A Bill is 
now brought to have this Con* 
tract or Assignment set aside, 
M being an imreasonable bar- 
gain, and without a valuable 
consideration." 

** LORP-CHik VCBLLOR ^^ 

'^ There is a difference 
between Cases where the 
Agreement or Sale wants the 
aid of this Court to carry it 
into execution, and where the 
legal Estate is sdisolutely in 
the Vendee ; in the former 
Case, this Court is more ready 
to relieve ; and as this is a 
Legacy which cannot be reco* 
vered at Common Law, the 
present Case is plainly within 
the first part of this distinc* 
tion. Then it comes to this 
single question, whether Clole 
was a fair Purchaser far a 
valuable Consideration ; ox 



whether there is such a fraad 
in it as this Court pvght tp 
relieve. This was a Legacy 
payable upon a Contingency, 
in case he survived the Testa- 
tor's Widow; he was about 
twenty-four years of age, she 
about sixty4bar; then what 
is the real vabeef 500/. ante 
this Contingency ? In aU 
events,' her life must be run 
' out before he could be paid, 
so that that takes awf^ one- 
third of the value, according 
to the computatbn of this 
Court ; and as t9 the other 
chance, it is just eqfialj whe^ 
ther he or the Widow sur* 
vived; so that one must be 
taken away under this Con- 
tingency ; and if you deduct 
one-third, and then one-half 
of 500/., there remains about 
166/. Then what is the Con- 
sidcration here gjiven ibr that 
which is valued at 166 /. ? It 
is 5 /L per annum, for twenty 
years, which can't be reckoned 
at more thai^ 5Q /• ; so that 
under this coasidfvra|JMSi I 
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^HHtseB ; but in this Cftae no inadequacy is proved. The 
vduation was. of the whole Estate, but it turns out that 
the Vendor had no title to one-fourth of the Estate ; 
what the value of three-fourths of the Estate was^ is 
unascertained. Before the Court can decide upon the 
Itdequacy of the Consideration, there must be a re- 
valuation. 



m 
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The Vice-Chancbllor :— 
Thia is a Bill by Creditora, calling for an aeeouKl of 
Real and Personal Estate, and seeking to set aside % 
Sale to the Defendant John Knott, for fraud, at between 
the Vendor, Join Knott deceased, and the Vendee, the 
Defendant John Knott. The BiQ was fited so long, ago 
08 ^793' the Sale being twenty-five years ago. I have 
earefttlly looked into all the Pkadinss,-*-tbe Bvidenoe, — 
the Decree, — the Ma$ter'% Report,— and all the eir*^ 
cumstaoces of the case. The first question to be oen^ 
.stdered, is, whether this Bill has brought all the neoessary 
Parties before the Court. Aoeording to the Answer of 
the Defendant John Knott, it ajqiears, that he mori* 
gaged the Estate, the purchase of. which, this Bill seefai 
to set aside, to Dr. Sanden, for 3,ooo/., which Moit- 
gage remains undisdiarged ; and thatthe Title Deeds of 
the Estate are ui the bands of Dr. Sanden. Dr. Sanim 



should have made no ilifficvlty 
in relieving the Plaintiff, as not 
honing received one-half tfihe 
polite of this Legaty^ But then 
what does he do afterwards i 
m^Witk his e^esopen keogrees 
to this Contract he had made, 
and offers to do any other 
thing to ratify it; and then 
toftftrmn it ly a tmu Deed*, 



and that after all the Conti«p 
gencies had happened, sap- 
posing he had given away t^ 
500/., shall Equity give it 
him again } I am of opiaioB, 
he has lied himself ao fast we 
can't relieve him." 

Decree for dismiftsal of 
PlaintiflTs Bill confirmed* 
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then is greatly interested in supporting the Title of his 
Mortgagor, the Defendant John Knott. All the Title 
Deeds are in his custody. It does not appear whether 
they were produced or proved on the hearing of the 
Cause. Sanden ought to have been made a Party. It 
was necessary to see the Title Deeds, in order to decide 
the point between the Parties. 

Supposing, however, all proper Parties are before the 
Court, the next question is, whether this Bill contains 
proper Charges. The Vendor nor the Vendee coai]dain 
of the Contract, but only these Creditors ; and the only 
mode in which they can invalidate the Contract, is upon 
the Stat, of the 13th of Eliz. c. 5. 



Is this then a Case within that Statute? What is it 
that is charged and put in issue in this Case t The BQl 
stating certain facts, charges, that John Knott deceased, 
after the decease of his Father, publicly advertised for 
•ale the Estate, Great Broad Leaze, part of the Estate 
devised to him by his Father ; and that the same was 
sold to a bond fide Purchaser. That Sale is not im- 
peached, but the Plaintiffs call for an account of the 
proceeds. That Estate was not sold by Public Sale, unce 
<^y sfiooL being bid, it was not then sold, but was 
afterwards sold by Private Contract for 4,000/. John 
Knott deceased, had reason therefore to conclude, that 
he could sell more advantageously by Private Contract, 
than by Public Sale. He afterwards, in 1792, sells 
Stoney Farm to the Defendant. The Bill states it was 
sold, '* in a clandestine manner, for 2,000 /., which be 
applied to his own use; but that the Premises were 
worth a great deal more money ; and that said Sale was 
fraudulent, as against the Creditors of the said John 
Knott, and ought to be set aside." The Plaintiffs there- 
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fore rely upon Relationship^ Insolvency^ and inadequacy, 
of Price, as grounds upon which they seek to set aside 
the Contract. It does not appear that John Knott, the 
Vendor, expected his death when he sold the Estate, 
and though in fact he did die soon after the Sale, it does 
not appear how he died, whether by accident, or other- 
wise. The Bill is loosely drawn. If the fact were, that 
the Sale was made in contemplation of a speedy disso- 
lution, that fact should have been charged in the Bill. 
It is then said he was his Nephew. Is there any fraud 
in seUing to a Nephew? — He might sell to him. If on 
account of his Relationship, he sold it for less than he 
would have done to another, it might be material ; but 
if he treated with him as he would have dcme with a 
stranger, the Contract is valid. Where the Deed states, 
as in many Cases, the consideration to be love and affec- 
tion, that is material ; but it is not charged or put in 
issue, that the circumstance that the Vendee was his 
Nephew, had any effect upon the Contract. The Estate 
had been let to the Father of the Nephew, and after- 
wards, his Widow held it for fourteen years ; and they 
improved it, the Estate being dilapidated when they 
took it. The Buildings and Mill, 8cc. were repaired by 
the Father and his Wife, and on the faith and expec- 
tation held out that the Estate would finally become 
theirs. They were disappointed by the Will, by which 
it was given ftom them ; and it was natural they should 
wish to become the Purchasers. The Vendee was the 
customary Heir of the Vendor, but not his general Heir. 
By the Will of the Vendor, the favourite object of his 
bounty appears to have been his Brother, and there is 
no proof that the Vendee was any particular favourite. 
Fraud cannot be imputed, merely by stating that a ma6 
has sold to his Nephew. But then it is said, the Vendor 
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Hf^ insolirent. There is no charge that he knew he 
wim insolTeHt, and that he made the Sede on ihat 
account A person may be insolvent withont know- 
ing it. Was this Vendor known to be in a .state of 
Insolvency ? Did the Nephew know it ? By his answer 
be swears he did not know of his Insolvency. Tiie 
Will of the Vendor, as stated in the Bill, was made 
after the Sale to the Defendant, and is not like the 
Will of an insolvent persmi. The Bill etales ^at 
John Knott, *' being well entitled to said devised Sstaftes 
lemttiniBg ansold by him, and being seised of other 
Red States, and possessed of a considerable PersoiMd 
Property, duly made his Will, Stc.'' By this Wffl, 
made after Uie Sale, he disposes of his Real Estate* to 
his Brother, and makes other dispositions, as a man of 
Property would do. But then at his detfUh, it seems, he 
m^M found to be insolvent. If he was so, he kept it 
% secret, at least it was not known to his Nep^w. it 
is then said, 4fhe Estate was sold at a g¥eat inadequacy 
cf Price. Is the mere 'sdlling «m Estate for less than its 
vakie, to be considered as a fVamd upon Creditors ? That 
would be sm alarming doctrine.. Most Vendors 6i 
Estates are indebted, and from necessity are ofteik 
ciUiged to seU for the mcst they can get. If such a 
Sale were void, as against Oreditcrs, a Ptfrchaser ou^t 
not only io have ah Abstract of the- Vendor's Title, biki 
an Abstract of die Vendors circumstanec^; asid he ttmst 
be extnnined like a SasiEnipt. AU Aat is ^ftated in fitft 
KU, is, that the SiMte was wor& ** a great deal mere 
aioney than it was sold for." Can Creditors say, '' yon 
sold 1^ Private Contract, but if you had sdld by a 
Pablic Sale you might have gdt mcM ; and diertfore 
the Sale ais to us is void/' That cannot be a gvoiiad^br 
setting aside a Contract. It cannot b6 allowed 4o <3k- 



r 
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ditior8> especially after a grefat lapse bf titne, to tiiake 
itrch afc objectiott. Was it kndtm to the V^ndof 
and Vendee, that the Estate was worth considerably 
more than it sold for ? — The Bill has no such chai^, 
but merely states, that the Property ** was worth a 
great deal more than it sold for.'* Sappose he had soM 
it by Public Auction, it might still have been bought 
for less than its value. Merely selling an Estate for less 
than its value, can never of itself be considered as a 
Fraud, though, under some circumstances, it itiay be con- ' 
tridered as evidence of Fraud. There is the evidence of 
Laiid Surveyors, as to the value of the Estate when sold, 
showing, that the Estate was worth much more than it 
sold for ; but every body knows how easy it is to obtain 
such exaggerated valuations. These then ane the citxmm- 
Stances under which it is sought to Set aside this Sale 
upon the 13th of Eliz. c. 5. The Preamble of that Atst 
is, '' For the avoiding and abolishing of feigned, covi- 
nous and fraudulent Feoffinents, 8cc., as well of Landb 
and Tenements, as of Goods und Chatteb, fcc. devised 
and contrived of malice, ftttad, covin, collusion or guile, 
to the end, purpose at^ intent to delay, hinder or 
defraud Creditors and others of dieir just and lawftad 
Actions, Suits, Debts, dec. iiot only to tlie left or hmdet- 
aitee of the due course ^and exect^tion of law ali8 
Justice^ btft idso to the otetthrow of all true and plain 
deaUng, bargaining, and chevisance between man anA 
itian, without which, no Commonwealth or divil society 
ean be maintained or continued.'' A Conveyance there- 
fbre, to be affected by this Act, must be ^hown to be 
*' feigned, covinous and fraudulent,'' and made with ^' an 
intent to delay, hinder, or defraud" Creditors. But if 
ihis Case were held to be within the Statute, it woiiM 
be " the ovefrth i ot v of all true atird pldn dealing, bar- 
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gainmg> and chevisance between man and man;V for 
as a Purchaser cannot know the circumstances of the 
Vendor, it would prevent " all dealing, bargaining, and 
chevisance between man and man/' and counteract the 
object of the Statute. The Statute, in order to prevent 
this inconvenience, has, by the sixth section provided. 
That the Act shall not extend to any Conveyance upon 
good Consideration, and bonajide to any person, not 
having at the time of such Conveyance or Assurance, 
any manner of notice or knowledge of such Covin, 
Fraud or Collusion. A Conveyance therefore cannot 
be invalidated by this Acl, if there has been a bonajide 
Purchaser. The Bill states Insolvency, Relationship and 
Inadequacy, but does not expressly charge that the 
Defendant is not a Purchaser for a valuable Considera- 
tion. To bring the Case within the Statute, the Pur- 
chase must not have been bonajide and without notice. 
This Cause went to issue, and Witnesses were examined. 
What was the evidence as to the value of the Estate ? 
The Surveyors only state their opinion. They state, 
that in 1792, the Land was worth, to rent, 50 s. or 521. 
an acre; that is a pretty large Rent for Land near 
Chichester. They say, the value of the Land is in- 
creased by irrigation, occasioned by the overflowing of 
the water used by the Mill ; but there is no proof that 
the water would overflow, if the Mill was properly used. 
They calculate the value of the Land at thirty-two years 
Purchase, but that is an extravagant calculation. There 
is no proof that the Land could have been sold at so 
many years Purchase. Then the Mill, 8cc. were valued 
in the improved state they were, without any consider- 
ation of what had been expended on them. The Vendee, 
it is proved, laid out 500 /. They ought to have been 
valued in the condition thev were in when the Sale 
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tobk place. The Decree only directs an inquiry of 
Expenses on the Land previous to the Sale. It turns 
out, on the Master^s Report, that the whole Valuation of 
this Land proceeded on a mistake^ for the fact appears 
to be, that the Vendor was only entitled to three-fourths 
of this Estate. There is therefore no evidence, what 
three-fourths of the Estate were worth. But then it is 
said, though the Conveyance turns out to be invalid, as 
to one-fourth of the Estate, yet that is proof a fraud 
was intended ; since the Purchaser, if he intended to 
make a bond fide Purchase, would have looked into the 
Title, and not doing so, evidences the Fraud in the 
transaction. If that were evidence of Fraud, it should 
have been charged in the Bill, and the attention of the 
Vendee drawn to if ; and he might have given a satis- 
factory answer. The fSeu^ts which have transpired, have 
taken away all the effect which the evidence might have 
had, as to Value. If the Court were to proceed, it must 
be upon fresh evidence, as to the Value of the Estate. 
Is then the Court, at the distance of twenty-five years, 
to direct the Master to inquire what was the value of 
three^fourths of this Property ? Length of time is cer^ 
tainly no bar to a Fraud, and the delay in the Suit 
might have been avoided by the Defendant, if he had 
urged it on, but he stood only on the defensive, and it 
was the duty of the Creditors to accelerate the Suit. I 
think I should not do right, af^r such a lapse of time, 
to direct an Inquiry before the Master. It is difficult to 
say what was the object of the Decree in 1796. The 
Inquiries directed are not easily to be explained. It is 
said, that whatever the result of the Inquiries, directed 
to be made before the Master, were, the Sale was void ; 
but would the Court have made such a Decree,, if in all 
events, the Sale was to be considered as void ? — ' 
Vol. II. F f 
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It haB been much pressed as an abstract point, thai an 
insolvent Person selling to a Relation for an inadequate 
price, is a Fraud, and that thie Conveyance is in all such 
Cases void, under the Stat, of the 13th Eliz. c. 5. 

I have alteady observed somewhat on that point. The 
Stat. 13th EHz, c. 5. was made in favour of Creditors, 
the Stat, of the 27 Eliz, c. 4. in favour of Purchasers. 
Under both Statutes the Owner of Lands has a qualified, 
not an absolute right. He may sell, but he cannot give f 
he must, according to a common proverb, "be just 
before he is generous." A volunteer for a meritorious 
Consideration, for love and affection, is not sufficient. The 
expression, "good Consideration," in the Statute, means 
a valuable Consideration (m), as Money, Marriage, 8ic« 
To constitute fraud, as against Creditors, it is sufficient 
lb prove that the gift was voluntary. The. Statute does 
not deprive a man of the power of selling his Estate, or 
doing what he pleases with the Purchase Money. It 
was the Creditors fault that they did not proceed against 
their Debtor. If on the one hand there is a fair Sale, 
out and out, it is vaUd. In Upton v. Bissett (»), Qioen, J^ 
said, " he was at the making of the Statute of E/tz. 
wlierein special care was taken that there should, not bc^ 
any words which should extend to Purchasers." The diffi-- 
culty, in most cases, has been, to. say what is a sufficient 
Consideration within the Statute. The Court has not 
been very particular as to the sufficiency of the Con- 
sideration, if the contract was bonajide (0). In StephenM 
Yi Olive (p), it was held, a Deed of Separation, in which* 
the Trustees indemnified the Husband against the Wife'a 



(w) See Twyne's Case, 3 
Rep. 81 b. 
(n) Cro. Eliz. 444. 



(0) Vide Nunn v. 
brooke, 8 T. R. 521. 
(p) 2 Bro, C. C. 90. 
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fiitiireDebts, was'a valuable Ccmsidefotion/and took the 
Case out of the Statute. It was uncertain wliat the Debts, 
if any, would amount to, but still it was considered as 
a su£5cient Consideration to answer the words of the 
Statute. 

In King y. Brewer, cited in the note to Stephens v. 
Olive (q), the same doctrine was acted upon. In those 
Cases the Court thought the mere liability of the Trus- 
tees to pay the future Debts of the Wife, was a valuable 
Consideration. 
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In Doe v. Routledge (r), there was a gix)ss Fraud. Loni 

Mansfield says, " The Consideration of 200/., which 

is to support it as a Deed for a valuable Consideration, 

compared with the real value of 2000/., shows it to have 

been no purchase at all, but a gift. It was a gross 

fraud,*' Mr. J, Aston, an excellent Lawyer, says, in that 

Case, '' A great deal has been said upon the construction 

of the Statute 27 Eliz. c. 4, whether there should be a 

full as well as a bond fide consideration. It has been 

said, that a bond fide consideration is not sufficient^-but 

it is; and the Consideration need not be full; for a 

Mortgage is a good Consideration, though never a full 



one 



n 



In Matheufs v. JFiat^ (s), the Master of the AoUt 
says, ''If die Conveyance had been made without anjr 
Consideration, it would certainly have been void underr 
ibe Statute ; and I am of the same opinion where the 
Consideration is entirely inadequate** In that Case, the 



(7) lb. p. 93, in note, 
(r) Cowp. 705. 



(jf) 1 Cox, p. «7&. 
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inadequacy was excessive, and the Conyeyance held tb 
be fraudulent. 

In Jones y. Marsh (t), the Lord Chancellor thought 
the adequacy of the Consideration ought not to be 
nicely scrutinized. 

In Basset v. Nosworthy (u), the Lord Chancellor says, 
** In Purchases, the question is not whether the Con- 
sideration be adequate, but whether 'tis valuable, for if 
it be such a Consideration as will make the Defendant a 
Purchaser within the Statute of Eliz. and bring him 
within the protection of that Law, he ought not to be 
impeached in Equity." 



In Heme v. Meers (x) there wasgreat under-value,and 
young Cox was outlawed and had absconded. Only 
between three and four years purchase for the Estate 
was given, and the Purchaser was a Trustee of the Es- 
tate, and knew of the outlawry and ab^onding, and 
purchased at that under-value, pendente lite. That Case, 
therefore, is no authority in favour of the Plaintiff. 

Mere Inadequacy of Prioe to invalidate a Contract, 
must, per se, be so excessive, as to be demonstrative of 
Fraud. In Griffith v. Spratley (y), a Sailor indebted, 
contracted with a Broker for an Annuity for a very in- 
adequate Consideration; and Chief Baron Eyre ex- 
presses,* with great abiUty, his view of the effect of In- 
adequacy of Price. He says, '^ The Case has been much 



(0 Forr. 64. S. C. MS. 
(u) Finch, 102. 
(jg) 1 Vem.465: 



(y) 1 Cox, 383. And 
Collier v. Browne, ib. p« 4. 
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Tested upon this, that the satisfaction receiyed is so 
grossly inadequate to the real value, that it is impossible 
to resist the inference of Fraud which arises on * that 
inadequacy; or, if possible, to make inadequacy of Con- 
sideration of itself a distinct principle of relief in Equity ; 
but I know of no such principle. The Common Law 
knows no such, llie Consideration, more or less, sup- 
ports the Contract. Common sense knows no such 
principle. The value of a thing is what it will produce^ 
and admits of no precise standard. It must be in its 
nature fluctuating, and wiU depend \ipon ten thousand 
different circumstances. One man in the disposal of his 
property may sell it for less than another would^ he may 
selLit .under a pressure of circumstances, which may 
induce him .to sell it at a particular time. Now, if 
Courts of Equity are to unravel all these transactions, 
they would throw every thing into confusion, and set 
afloat all the Contracts of mankind. Therefore, I never 
can agree that inadequacy of Consideration is in itself a 
principle upon which a Party may be released from a 
Contract which he has wittingly and willingly entered 
into. It may indeed be a strong evidence of Fraud 
where the transaction is such as to be inconsistent with 
the sober manner of a man's conducting his afiisdrs." 




Copis 
and <$therSy 

V. 
MiDDLBTOir 

add others. 



Lord Eldon, also, the greatest Judge in this country, 
says, in Coles v. Trecothick (a), " Unless the Inadequacy 
of Price is such as shocks the conscience, and amounts 
in itself to conclusive and decisive evidence of Fraud in 
the transaction, it is not itself a, sufficient ground for 
refusing a specific performance." In Underhiil v. 1/ar- 
wood (b), he reiterates the same doctrine. 



(a) 9 Yes. S46. S. 0. MS. (h) 10 Vet. aig. 6. C. M8^ 
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On these grounds, I am of opinion the Plaintiffii 
have not made out a Case to set aside this Contract, 
which was executed so long ago. This would be my 
opinion if there were all the necessary Parties to this 
Suit, which there are not. 

Bill dismissed, without Costs, 



MEMORANDUM. 



The following Cases, decided by the Vice-Chanetttor, 
were unavoidably omitted to be reported in chrono^ 
logical order, but are thought to be of sufficient 
importance to be presented to the Profession. 



Semble. A 
Surety who pays 
off a Specialty 
Debt, is to -be 
considered as a 
Specialty Credit 
tor of his 
frincipaU 



ROBINSON V. ANN WILSON and W. LARKINS, 

[19 Dec. 1814.] 

In December 1791, William Wilson, late of Alnwick^ 
Northumberland, since deceased, became engagted as 
the Agent of the Paisley Union Bank Company, and 
thereupon, a Bond for 8,000/., dated 29th Dec. 1791, 
was entered into by the said William Wilson and William 
Yqunghtisband, since deceased, as a Surety for Wilson, 
conditioned, that if William Wilson should render ju^t 
accounts, and pay Balances which might be found due 
from him, then the Bond to be void. 



TFtTson. acted as such Agent from December 1791 to 
Pecen^ber 1793, when he died intestate^ leaving the 
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Defendant Ann Wilson his Widow, and G. S, WUsan 1314. 

his Heir at Law. ' "* ' 

ROBINSOH 

Ann Wilson administered to her Husband. At the . „/ 
time of Wilsons decease, there was 4^092/. 175. due andanothtr. 
from him as Agent to the Company; and his affairs being 
very unsettled, the Company called upon Younghusband, 
the Surety, to pay the same. He paid several Sums, and 
reduced the Debt to 2,030/. os. 6d., and in 1798 gave 
his Bond to the Company for 2,000/. and Interest ; and 
one Robert Foster joined with him in such Bond as a 
Surety J and Foster, in the year 1801, paid off the 
Bond. 

William Younghusband died in October 1802, and bsf 
his Will appointed Robert Foster and the Plaint^ 
Robinson his Executors ; and the Plaintiff lio&m^on was 
the surviving Executor. 

Robert Foster died 16th Nov. 1803, leaving a Will, 
and Executors, who proved his Will. 

In November 1805, the Plaintiff, as such surviving 
Executor of Younghusband, paid out of his Assets, to the 
Executors of Robert Foster, the amount of what was due 
to his Estate, in respect of what he had paid as Surety 
for Younghusband to the Company ; so that the whole 
of what was secured by Bond from Wilson and his 
Surety Your^htisband to the Com{)ahy, hlid been paid 
out of the Estate of Younghusband, the Surety. 

The Defendant Ann Wilson, the Administratrix of 
William Wilson, possessed herself of Wilson's personal , 
Estate ; and as the Agent of G. S. Wilson, the Heir sd 

y F4 
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Law of William Wilson, received the Rents and Profits 
of a Freehold Messuage of William Wilson, which 
descended to G. S. Wilson, until his Bankruptcy. 

On the 2d March 1B14, a Commission of Bankruptcy 
issued against G. S. Wilson, and he was declared a 
Bankrupt; and the Defendant Larkins was appointed 
sole Assignee^ and a Bargain and Sale executed to him ; 
and he thereupon entered into possession^ and into the 
receipt of the Rents and Profits of the said Freehold 
Messuage of which William Wilson died seised* 

The Plaintiff^ stating these facts in his Bill, claimed to 
be entitled, as the pergonal Representative of William 
Younghtisband^ to stand in the place of the Paisley , 
Union Bank Company, as a Specialty Creditor against 
the Estate of William Wilson, and prayed, an Account of 
what was due to him for Principal and Interest, as the sur«- 
viving personal Representative of Wm. Younghusband, 
from the Estate of William Wilson ; and an Account of 
WmJVilson'H personal Estate possessed or received by the 
Defendant Ann Wilson; and in case the same was in- 
sufficient for payment of the Plaintifif's demand, that it 
might be declared that the Real Estates which WUUam 
Wilson died seised of, are liable to make good such de- 
ficiency ; and for an Account of such Real Estates and 
the-produce ; and that, if necessary, a sufficient part of 
such Real Estates might be sold to pay the Plaintiff; 
and that al} proper Parties might join in such Sale. 

To this Bill the Defendant Larking put in a general 
Demurrer. 



Mt- Trower, in support of the Demurrer. 
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Mr. Bell, 6ontra, contended that where a Surety 1314^ 

pays off the Bond of his Principal, he is, in Equity, * v— — ' 

a Specialty Creditor on the Principal's Estate, and Robihsoh 

that it had been determined at the RoUs in Hotham v. ^ 

Stone, 1810, on the authority of Gayner and Royner , •nothar 

determined by Sir Thomas Sewell in 1777^ that where a 

Surety joined in a Bond, accompanied with a Mortgage 

by the Principal, and the Surety was called upon to pay 

the Bond, he has a right to call for an Assignment of 

the Mortgage. He also mentioned Parsons y. PrtJ- 

dock (a), ^ere a Surety who had paid the Debt was 

held entitled to an Assignment of a Bail Bond, there 

being an implied Contract between the Principal and the 

Surety, that if the latter pays the Debt, he shall hare 

in Equity, the same Remedies as the Creditor had. 

Mr. Trower, in reply, observed, that Hotham v. 
Stotie was appealed from, and that the Appeal was in the 
Lord Chancellor*^ Paper; whereupon the Vice-Chancellor 
directed the Demurrer to stand over till that Case was 
determined ; but observed, that he had examined the 
Case of Gayner v. Royner in the Register's Book, which 
he considered as in point. Sir TTiomas Sewell having 
decided in that Case, that where a Surety pays off a 
Specialty Debt, he should be considered as a Specialty 
Creditor of the Principal (6). 

(a) 2 Vern. 608. S.. C. 1 £q. (h) The Appeal to the Lord 
Cas. Abr. 93. Chancellor in Hotham v. Ston^ 

has not yet been decided Qpon« 
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FANE V. SPENCER, 
[March 23d — Sept. 6th, i8i6-] 

Exceptum to j[ HIS was a BiU filed for the specific perfoimance of 
tke Master's ^^ Agreement by the Defendant, to buy a Church 

^^rpfj /. Lease from the Plaintiff. 
of the Ittle oj 

the Vendor of 

a Bishop's On the coming in of the Answer^ the usua^ Order was 

Leascy on the obtained for a Reference on the Title. The Master 
ground of the reported a good Title could be made. The Defendant 
'77h^B^'s excepted to the JMiwfer's Report. 

Title ^ overruled. 

From the Abstract of the Plaintiff's Title, which was 

referred to in the Master^s Report, it appeared that the 

Title commenced by a Lease granted by the Bishop of 

Bath and Wells in 1 763, and was regularly deduced to 

the Plaintiff by Conveyances, Wills, and new Leases 

granted upon the surrender of former Leases. 

The ground of the Exception to the Master'^ Report 
of the Title was, that '' the Plaintiff cannot have a per- 
fect Conveyance, Lease or Assignment of the Estate 
and Premises^ according to the terms, true intent and 
meaning of the said Agreement, unless the Bishop of 
Bath and Wells, who granted the original Lease of the 
said Estate and Premises, and under which the same 
cure held, as referred to by the said Agreement, had g<)od 
Right and Title to grant such Lease ; and because the 
Plaintiff has not shown, by the Abstract of her Title laid 
before the said Master, or otherwise, that the said Lord 
Bishop of Bath. and Wells had a right to ma&e such 
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t 

Lease, or in any manner showed before the said Ma$ter 
that the Defendant had precluded himself from inquiry 
into the Plaintiflfs Title/' 

Mr. Wray, in support of Exceptions. 
In Keech v. Hall (a)> and in Waring t. M&ckreth (6)« 
the right of a Lessee to examine the Title Deeds of the 
Lessor appears to hare been established, and an Aasif^ 
nee of the Lessee must have the same rigiht^ and die 
Lord Chancellor appears to have been of that opimon 
in White v. Foljambe (c). Though he there says, that if 
ever the question came before him he would call in the 
Judges to his assistance. Upon what principle is the 
case of a Bishop to be distinguished? The Titles of 
Corporations are not unimpeachable. 

Sir S, Romilly, and Mr. Trower : — 
The objection made in this Cjase was never he^ of 
before. Leases from a Bishop are distinguishable from 
Leases by other p^sons, an4 tl^at is the ground we 
rdy upon, Jf t^is Exception were allowed it woi44 
shake the Title to h^ the property in the kingdom. 
Lessees of the Crown — of the Prince of Wales, as Duke 
of CornwaU — ^would all claim the same right to loo|l| 
into the Title of the original Lessors^ No claim of that 
sort hai^ pver beei; made. Upon a purchase 6f Copy-* 
hold Land, was it ever required that the Title of ike 
Lqrd of the Mai^or must b^ ^hown ? By ^bat meaaa 
^are we to compel the Bishop to show his Title? In 
J)everell v. Lord Bolton, decided igth March ,1810, a 
Reversionary Lease was granted by a person authorize^ 




(a) Dottgl. 21. 

{b) Forest's Ex. Rep. 1294 



(fi) n Ves, 337- 
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only to grant Leases in possessicm. Lord Eldon refused 
a specific performance, and said, where Leases are 
granted -from man to man, it must be inquired in what 
character the Lessor grants the Lease, whether as 
Tenant in Fee or having a limited Interest ; and there- 
fore his Lordship would not say that a Lessee might not 
have a right to call for the Lessor's Title ; but no such 
ground exists in this Case : if the Bishop is seised, no 
doubt can arise o( the nature of his Estate. In this 
Case clear proof exists of Possession by the Bishop, in 
right of his See, during 52 years. 

The Vice-Chancbllor: — 
The novelty of the objection, and the great value of 
the property to be affected by it, has induced me to 
pause before I pronounced a Decision. 

The question is, whether the Abstract has shown a 
good Title, as reported by the Master, 

It has been argued that, when a Lessee sells a Lease, 
and the Contract is silent as to the Title of the Lessor, 
the Lessee must show the Lessor's Title to grant the 
Lease. On that point there is no express Decision. In 
White V. Foljambe, the Lord Chancillor expressed him- 
self as undetermined upon the point. There seems no 
sound distinction as to the evidence of Title between the 
Sale of a Lease for lives and of an Estate in Fee. The 
point, however, must be considered as undecided. In 
my view of the present Case, it does not appear to me 
necessary to determine upon that question, this Case 
being determinable on a different point. 

• 

This is a purchase of a Lease for Lives held undtr a 
Bishop. It is said, the Vendor of this Lease ought to 



Spiircnr. 



CASES IN CtlAKCERY. 44t 

•how the Tide of the Bishop who granted the original ]gi5^ 

Lease in 1763^ and not merely the Title of the present ^ ' 

Bishop who granted the Lease in 1807 ; and the ques- ^^vt 
tion therefore is, whether a Purchaser has a right to 
call for the Title of the Bishop, there being ho express 
condition in the Contract to preclude him. 

No Case has been cited in support of the Objection; 
although Bishops Leases constitute so great a part of 
the property of the Country. No instance is to be 
found, or even any hint in any book, where the Title of 
the Bishop has been thus called for ; and the novelty and 
danger of the Objection makes it necessary to be very 
careful, how the Court gives way to it. 

Leases ofBishopsaredistinguishablefrom those granted 
by private persons; Hie Right of a Bishop to grant 
a Lease depends not on Title Deeds, but on the Statute 
Law of the Land— the Restraining Act of EUzetbeth* 
Before that Statute, Bishops might, by the Common' 
Law, lease for any length of time ; but that Act, as 
every body knows; restrained that power of alienation* 
within certain bounds. If the Lease made by th^ 
Bishop in i'763 had not been made according to the 
Statute, it was not binchng on his Successor, who might 
have avoided it. It is clear the Lease had all the requi*- 
site formalities. It is said the Bishop might possibly 
have granted a Lease of Lands which did not belong to 
the See : that is possible, but no surmise of that kind 
appears on the Abstract. The Premises in question' 
have been granted by successive Bishops for nearly 
sixty years, and nothing is suggested ta show that the 
Leases were voidable or void. The only Objection to* 
the Bishop's Title can be, that the Property so leased wa» 
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not annexed to the See» for if it w&Iei annexed, there id 
no doubt whatever of the Bishop's right to grant. What 
then is sufficient Evidence to show the Tenure, that the 
Premises belonged to the See? How do you proTe 
land to be Copyhold Land ?^— By a Copyhold Convey* 
ance, t. e, admission in the Lord's Court. So if a Grant 
be made under an Episcopal Seal, the thing granted is 
supposed to belong to the Bishoprick. We cannot sup- 
jpose that a Bishop a Public Functionary, has fraudu^ 
lently put his Episcopal Seal to any public Instrument, 
or that he has acted under a mistake, and granted what 
did not belong to the See. The subsequent surrtader 
to the succeeding Bishop, and the renewal, wa^ fotmded 
on the Right of his Predecessor to grant the Lease. 
The Lease was a matter of notoriety, and the Tenant 
undertook to do Suit and Service. Surely this is suffi* 
dent primd facie Evidence in any Court of th6 -validity 
of the Lease, and the onus is thrown upon the Party 
objecting to the Bishop's Title, to show that the Landi 
thus granted did not belong to the See. The Lands 
have been granted by repeated successive Grants,, and 
there has been a quiet enjoyment for upwards of fifty 
years ; which in my opinion affords abundant proof that 
the Estate belonged to the Bishop's See, and that tbia 
title is good, and such as a Purdhaaer ought to be 
satisfied witb. 



Exceptions overruled. 
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DUNKLEY and another, tf. SCRIBNOR and 

another (a). 

[July a7th, 1815.] 

JjY an Order, dated the 22d July 1806, the Defendant Order to Ut 

William Scribnor was directed to pay the Sum of « House and 

138/. Hs. 4d. into the Bank with the privity of the Ac- Land in posses- 

countant-General, on the Credit of the Cause, without f^ ^ ^ ^^''^ 

trator^ on a 
prejudice to any question in this Cause, with the usual Contempt fornai 

directions. p^^g Money 

into Courts 
By an Order, dated the 20th December 1814, it 
appearing that an Attachment having issued against 
the Defendant William Scribnor for non*payment of 
138/. 8 s. 4 J. pursuant to an Order directed to the 
Sheriff of Hertfordshire ; and by the Return of the She- 
riff^ that he was a prisoner in his custody : it was ordered 
^at an Habeas Corpus cum Causis should issue, di- 
rected to the said Sheriff, at the Return thereof to bring 
the Defendant William Scribnor to the bar of the Court 
to answer his said Contempt, 8cc. 

By another Order, dated the 14th January 1815, it 
was ordered that the said Defendant should be com- 
mitted to his Majesty's prison of the Fleet, and there 
remain until the said Defendant should pay the said 
Sum pursuant to the said Order, and clear his Con*^ 
tempt, &c. 

{a) Ex relatione. 
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By another Order, dated 20th January 1815, it was 
ordered, that a Commission of Sequestration should 
issue, directed to certain Commissioners to-be therein 
named, to sequester the said Defendant WiUiwn ScrUh- 
nor's personal Estate, and the flents. Issues and l^rofits 
of his real Estate, until he should pay the said Sum of 
138/. 8 s. 4 J. into the Bank, pursuant to the said Order 
of the 22d day of July 1806, &c. 

In pursuance of this Order, a Commission of Seques^ 
tration issued, and the Defendant's Property ¥ras seques- 
tered. The Defendant, as the Plaintiff swore, continued 
in Prison, and refused to sell or mortgage his House 
and Land, and would do nothidg but what the Law 
obliged him to do. 

On the 24th May 1815, a JMotion was made by the 
Plaintiffs that the Commissioners might be at liberty 
to sell the personcd Property belonging to the Defend- 
ant, and the Crops on West Field (particularized in 
the Notice of Motion) : an Order was made for the 
Commissioners to sell the personal Property and the 
Crops (by 

On the 21st July 1815, it was moved, that the Com- 
missioners under the Sequestration nught be at liberty 
to let an uninhabited Copyhold Messuage or Tene- 
iiteii^,.with its appurtenances ; and also a certain Field, 
commonly called West Field; all which said Premises be* 
longed to the said Defendant, and were situate at JP/sm- 
stead in the County of Herts, and now in their posses- 
sion, to Willam Gamer of Flamstead aforesaid. Farmer, 



(5) See Cavil v. Smith, 3 Bro. C. C. 362. 
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at a Rent of Fourteen Pounds per Annum, the said 
William Garner being ready and willing to pay such 
Rent for the same to the said Commissioners, by half- 
yearly Payments, or at such other time as the Court 
should direct; and being also ready and willing to sign 
an Undertaking, as the Court should direct, to deUver 
up the Possession of the said Premises whensoever the 
said Defendant William Scribnor should pay the Sum 
of 138/. 85. 4^. into the Bank, with the privity of the 
Accountant General, on the Credit of this Cause (which 
by the Order of the 22d day of July 1806, he was 
directed to do,) or at such other time as the Court should 
direct; and that the Commissioners, or any two of them, 
might also be at liberty to pay the Rents and Profits of 
the said Premises in\o the Bank with the privity of the 
Accountant General, in Trust in this Cause ; and that 
the Money so to be paid into the Bank, as and when the 
same should amount to a competent Sum, might be by 
the said Accotmtant General laid out in the purchase of 
Bank Three per Cent. Annuities in Trust in this Cause; 
and that the Interest and Dividends to arise on such 
Bank Annuities when purchased, and all accumulations 
thereof, might in like manner be laid out in the pur- 
chase of like Bank Annuities. 
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This Application was supported by an Affidavit of 
two of the Commissioners, stating their knowledge of 
the Premises, and that the proposed Rent was as much 
as the House and Lands were worth to be let to a yearly 
Tenant, and was as great a Rent as could be obtained* 
William Gamer also, the proposed Tenant, swore^ he 
was willing to pay the Rent of 14/. a year, which was 
as much as the House and Land could be let for; and 
that in case the Court permitted him to become Tenant, 

Vol, IL Go 
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he was ready and willing to fiign an Undertaking to cul- 
tivate the Land in an husbaqdlike manner, and accord- 
ing to the usual course of husbandry in the neighbour- 
hood, and to do any other act the Court might think 
proper for him to do during such time as he should 
continue in possession. 

The Clerk in Court for the Defendant William Scrilh- 
nor was served with the Notice of the Motion, and also 
the Defendant in person. 

• 

Mr. Wyatt, in support of the Motion, admitted there 
was no Case exactly in fcint. 

m 

The Vice-ChanceUar made the Order as prayed. 



ttOBBiftattBiaitntt 



RICHARD CROCKETT and BRIDGET his Wife. 
V. GEORGE BISHTON and THOMAS BISH- 
TON. 

[March loth^ 1815.] 

In an 4ffi' JVlR. Joseph Martin, for the Plaintiffs, moved to extend 

davit by Plaintiff the Injunction to stay Trial. 
in a*Cau8ey it is 

^Iteir*'''^^ '^ Mr. Esher, for the Defendants, took the following 
lUsiden Objection to the Affidavit which the Plaintiff RicAard 

Crockett had made in support of the Motion. 



The beginning of the Affidavit was in these words 
** In Chancery, between Richard Crockett and Bridget 
*' his Wife, Plaintiffs, and Creorge Bishim md Tke9m» 
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'' Biihiim, Defendant. Tho abo?e named Pkintiff 
'* maketh oath and saith, that he did, on behalf of himr 
" self and of this Deponcnt*s Wife Brit^et Crockett, 
heinetofore Bridget Singleton, Spinstw, on or about 
the 3d day (^ February instant^ exhibit their Bill of 
Complaint,'' &c. &c. 



4t 
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Mr. Riher objected thai the Plaoe of Abode and 
Addition of the Plaintiff Richard Crockett, who swore 
the Affidavit, ought to have been inserted in it; and, for 
tills, cited Wjfait*e Edition of Prac. Reg. p. g, and 
Hinde, 451, there referred to, and the Role of the Court 
^ King^e Bench of Mic. 15 Car. IL whereby it was 
ordered that the true Place of Abode aad the true Ad«- 
dition of every Person who should make Affidavit in 
that Court, should be inserted in such Affidavit. He 
cited also Impey's Practice K. JB. 7th edit. p. 134. 

Mr. J. Martin cooteodedy tkere was no need of the 
Plaintiff's befaig partioultriy described in an Affidavit 
in Chancery, inasmuch as his Place of Residence was 
to be found in the Bill of Complaint. 

Mr. Fisher, in reply, submitted, that even supposing 
that the present .^^^^^^t was to be construed with re- 
ference to the Bill of Complaint, yet that in this Case 
it happened that even the* BSl was deficient in this 
respect; that although the Palace of Residence of the 
Plaintiff Richard Crockett appeared in the Bm, still 
there was do AdditioOt he being desoribed in the Bill as 
foUows:-^*^ HumUy complainings show unto your 
LovdBhip, your OratCHr and Omtrix Richard Crockett^ 
of ShussidHs in the County of Stafford, and Bridget 
kui Wife, tfiat/' &o.; and Mr. Fieher jmxiaced the 

G O 2 
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Office Copy in Courts to show that the Descriptkm was 
thuB deficient. 

But His Honor the Fice-CAnnceiZor said, there had been 
many Affidavits made by Parties in Causes, without any 
other Description of themselves than merely that they 
were Plaintifis or Defendants in the Cause; and If is 
Hxmar overruled the Objection, and granted Mr. 
Martin's Motion. 



Mr. lUher also objected, that not only the Name and 
Addition of the Deponent Richard Crockett ought to 
have appeared in the Affidavit, but that he ought also 
to have been described, one of tke above named Plain- 
tiffs, and not, the above named Plaint^, there being two 
Plaintiffs. 



But His Honor thought, that it sufficiently appeared 
by the Context of the first seatence, that the Plaintiff 
Crockett was the Person who deposedU 



1 .1 1 



Separate 
Report alkwed 
as to Cc'Stip 



EDES and another, v. ROSE, 
[JulyiSisO 

A DECREE had been made at The JBo&inthis Cause, 
whereby His Honor directed, amongst other things, 
several inquiries to be made by the Master, and also 
decreed the Costs of all Parties to be taxed as between 
Solicitor and Client, and to be paid to the respective 
Solicitors; and the considemtion of further Directions 
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and subsequent Costs was reserved until the Master Eurs 

should have made his Report. andaDother, 



V. 



The Parties being desirous that the Costs should be ^^^^' 

forthwith taxed and paid, without waiting for the 
Master^s general Report, Mr. Fisher, for the Plaintiffs, 
moved, that the Master might be at liberty to make a 
separate Report as to Costs ; which was ordered accord'* 
ingly, Mr. Rose consenting for the Defendant. 



Ex parte ROGERS, 
[29th March— 3d April 1816.J 

\ HE Petition stated that, O^rge Dudley, Esq. hy hiB Children, hf 
Will, 12th July 1774, amongst other Bequests, gave and Imfflication, hM 
bequeathed to Mary Dudley Rogers, to George Rogers, ^0 ^ entitled 
to Francis Rogers, to John Rogers, Jun. and to Hester '^ ^ ^g^cy*- 
Hudson Rogers, Sons and Daughters of his Nephew 
and Niece John and Hannah Rogers, to each of them 
1^000/., payable in Three Months after his Decease to 
such of them as should then be of Age, and as to those 
under Age, the Money to be paid at the same time for 
their use to their Father and Mother, and to the Sur- 
vivor of them, until they should attain the Age of 
Twenty-one years ;' and the said Testator, as ta all the 
rest and residue of the Estate, of what nature or kind 
soever, which he was then or at the time of his decease 
should or might be possessed of, interested in, or entitled 
to, he gave, devised and bequeathed the same to said 
John and Thomas Misenor, their Executors and Ad-- 

003 
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£f parte iiii]iistnttora» vpoD Tmttolay out and inTeBtlhestBie m 
Roe Ems. the PuUic Fonds^ and to pay the Interest to Defcadant J. 

Rogers during the life of his Wife, Defendant Hamutk 
JEUgen, and to her only if she ahonld anrrm him, sab- 
ject to deduction from the P rincipal lor Ae Mainte- 
nance, Education and Advancement of the Ckildiai of 
said John and Htmnah Rogers ; and after tfie decease 
of said Hanmak Rogers, to pay and apply tibe same to 
and amongst all and every the Child and Childfai of 
said Hannah R(^ers who should be then hying, and to 
be paid at his (v her age of Twenty-one years ; and if 
but One Child be liying at the time of the decease of 
said Hannah Rogers, then to such only Child; and 
of his WUl appointed Join MmnoTp Thotnas Misenor, 
and John Rogers, Executors. 

By a Codicil, i8th August 1775, die Testator thua 
expiessed himadf : *" Whereas, by ay ImI Will and 
Testament before mentiaEied» I have beqntaliied to my 
Niece Mary Dudley Rogers, of Mik End, 1,000/., but 
she having since indiscre^y married, I mean to with* 
draw that Legacy out of her power to dispoaa of it, or 
out of the power of her husband to do ao ; and there- 
fore I Older and direct that my Executors do secure to 
her, my said Niece, the Annual Interest of the said 
i,ooo/. independently of her said Husband, by placing 
out that said Sum in the Public Funds or OovemmenI 
Securities, in Trust for her my said Niece, she to enjoy 
the Interest or Dividends during her natural life; and 
at her decease, without Child or Children, Um Principal 
Sum, with all Intereat due thereon, to goaad be divided 
betwem such of her Sisters as may be livii^ at tiie lone 
of her Decease, share and share equally alike.** 
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The Testator died in December 1 777. £i parte 

By the Decree made on the 12th July 1779* it wa$ 
ordered, that it shoald be referred to Mr* Ord to take 
an Account of the Testator's personal Estate in the 
usual manner, and it was thereby declared, that in case 
Testator's personal Estate should not be sufficient to 
pay his Legacies (which proved to be the .oase) the Le- 
gacies shoald abate in proportion to their respectii^e 
Legacies. 

Tht Master, by his Report^ 14th June 1781, amongst 
olher things, certified that there was due, in respect of 
the Principal of said M. D. Rpgerst the Wife of Jokn^ 
Stroner, Legacy of t,ooo/^ the Sum of 85S/. 35. 1 1 d. ; 
and there was then due to her in respect of the Sum of 
1082. lot* lid. the Remainder of the Interest of that 
^^^S^7f 93^- 3'* 1^- ; making together the Sum of 
951 /• 7 8,, without being deducted the Sum of -2 /. 1 6 5. 8 d. 
for her proportion of Abatement on 90 /• paid her oh 
account of Interest by DefaKlant John Rogers, thers 
remained 948/. io<« 4ii 

By an Order, 3d of July 1 781 , it was, amongst other 
things, ordered, that 93 /. 35. 1 d., hting Interest^ part 
of the 948/. 105. 4J. so reported due in respect of said 
Legacy given to Mary Dudley, then the Wife of /. 
Strover, be paid to her for her separate use ; and it 
was ordered, that Sfisl, 7t. 34* the Residue of said 
948/. 105. ^d* should be placed out in the purchase of 
Bank Three per Cent. Annuities, in the Name and with 
the privity of tiie Accountant General, on the Credit of 
these Causes^ and to the Accowt of said Mary D. 
Sirover and her Children ; and it w9s forther orvibired^ 

GG4 
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Accountant General might be directed to pay to the Ex parte 
Petitioners so/. 35. sd* being said Dividends which Rogers^ 
accrued on 5th January last; and that he might be , 
directed to transfer to the Petitioners said 1^94/. is. 8d. 
Three per Cent. Bank Annuities. 

Mr. Beames, for the Petition : — 
By Implication, the Children must be considered as 
equally entitled, under the Will, to this Money. Crtno' 
der V. Clowes (a), Wainwright v. Wainwright (b). 

Mr. Raupell, for the Residuary Devisees: — 
No Gift was made to the Children of M. D. Eogers, 
and the Residuary L^atees are entitled to the Money. 

* 

The Vicb-Chancellor: — 
The Bequest, as it stood in the Will, was free from 3<1 April, 
doubt; the difficulty in this Case arises from the 
Codicil. 

The object of the Codicil was not to deprive his 
Niece Mary Dudley Rogers of the Legacy left to her - 
by the Will, but only that the Annual Interest of the 
1 ,000 /• should be secured to her daring her life, inde* 
pendent of her Husband. The Codicil says, '^ I have 
bequeathed to my Niece Mary Dudley Rogers, of. Sec. 
1,000 /i» but she having since indiscreetly married, I 
mean to vrithdraw the Legacy out of her power to dis- 
pose of it, or out of the power of her Husband to do so ; 
and therefore I order and direct that my £|xecutors do 
secure to her my said Niece the ^luiual Interest of the 
said i/)Oo/., independent of her said Husband, by 

(a) Ves. Jun. p. 449. (b) 3 Ve», 558. 
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Bx parte placing out tbat said Sum in the Pnblic Fonds or Gorem-> 
Bqosbs. ment Securities, in' Trust f<^ her my sud Niece, she to 
• enjoy the Interest or Dividends during her natural Life.^ 
If the Codicil had stopped th^re, the question would 
have been, whether she was absolutely entitled to the 
Legacy, with an Interest independent of her Husband 
during her Life, so as to prevent the Husband claiming 
it; but the Codicil says. further, *' and at her decease, 
without Child or Children, the Principal Sum, with aU 
Interest due thereon, to go and be divided betwe^i such 
of her Sisters as may be living at the time of her de- 
cease, share and share equally aKke.*^ If Mary Dudley 
Moger$ had died without Children, the 1,000 1, would 
have gone to her Sister Hester H. Chambers. l%e 
Codicil says nothing as to the Residue, or what was to 
be done with the 1,000/. if M. D. Regers had ChSdren. 
Tliere is only a negative on her taking any part of it. 

T)ie 1,000/. on the Death of M. D. Rogers^ must 
belong either — Firstiy, to her personal Representatives, 
which these Petitioners, her Children, are; or«-<Secondly, 
to the Children as such; or-«Thirdly, it must faU in as 
part of the Rendue. The question, therefore, is between 
the Children and the Reuduary Legatees. 

• The Residuary Legatees cannot take, because the 
Residue only, after the payment of this Legacy, vras 
given to them. It could not go to Hester Chambers, 
because she was only to take if AT. D. Rogers died with- 
out Children* As the Testator did not mean to give it to 
the Residuary Legatees, and as he did not mean to die 
intestate as to any part of hi» Property, to whom could it 
go but to M. D. Rogers or her Children ? Why mention 
Children if he did not mean them to take i The 
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existence of Children was considered as material ; ' so fr pgrU 
much so» that if there were any, the Legacy was not to Roo&as. * 
go OTer. By necessary Imi^ication, the Children must 
be considered as entitled to the ifiooL 

Unless the intention be manifest, the Court cannot 

act ; and though the intention of the Testator may ap* 

pear to the Judge to be different from what he has said^ 

yet the Court, as in Denn v, Bagshaio (c), must decide 

according to the Words he has used; it must not make a 

Will for the Testator, but only construe it: but there 

are many Cases in which, where the Bequest has been 

ambiguously worded, the Court has givea effect to a 

clear implied intent. As where, in cases of Real PrO:* 

party, an Estate has been devised to JB. upon the Death 

of A. i there, by Implication, a liife Estate has been held 

to pass to A. So in Cases of Personal Property! thei 

Court have acted upoa an implied intent^ as in Cnwdar 

V. Chwei (jt), aiui Wainvnight v. Wmmtfrighi {(9\ which 

were cited, and in Hurwmn y. Dickeman (/). In the first 

of these Cases, the Testator gave his Niece 1 ,000 /• to b^ 

paid immediately after his decease, in case she should 

l^appen to be then married, but if not then married* tihent 

to take the Interest for her Life, or till she should bo 

married ; and if she died unmarried* then the \/)ooi ta 

go over* The Testajtor, by a Codicil to his WiU» gave his 

Niece '' the further Sum of woi in addUiom to what I 

have given her by my within written Will.'' She wa» 

single, at the Testator's death, but afterwards manriedj. 

and she and her Husband claimed the 200^ ThaAf«U«r 

of tht Rolls thought that by an unavoidable Implication,. 

she was meant to have the aoo2« when she manci^* 

(c) 6 Term Rep. 512. (e) 3 Ves. Jua. 558. 

(<0 2 Ves. Jun. 449. (/) 1 Bro. C. C; 91. 
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ROE V. POGSON. 

[gth April 1816.] 

A PETITION was presented in this Cause, stating Power to 

Transactions for upwards of Sixty Years, and praying charge a Sum m 

various ReUef. ^^' ^^^ « 

Power to give 

The Vice-Chancellor doubted the propriety of bring- Incumbrancer 
ing the Questions before the Court upon a Petition, but, entitled to ar-^ 
in the course of his Judgment, expressed his Opinion to recurs of Interest 
be — Firstly, that where, under a Settlement, a Power is ogainst Remain^' 
given to charge a Sum in gross, it implies a Power to «^"'"^> though 
^ve Interest; and cited i«.«y.JVe*e(«);-Secondly ^^^.^J^^f^ 
that an Incumbrancer on an Estate is entitled to Arrears inf^rest/rom 
of Interest in respect of his Incumbrance, and to charge fj^c Tenant for 
the Estate with the same, as- against a Remainder-man, Life. 
though there may have been neglect or laches on his 
part in not making, for many years, a claim of Interest 
against the Tenant for Life; and cited Lofhu v. Swift {b). 

Mr. Treshve, for the Petition. 
Mr. Heald, contra. 

(a) s Yes. Jon. 6id. (fi) s Scb. and Lefr. 642. 
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set forth what Bight and Interest they have in sidd last 
mentioned Fourth Part or Share of the Residue of 
Testator's personal Estates and Effects, and in what 
manner they make out same ; and that the Rights and 
Interests of all Persons in the aforesaid Part or Share of 
said Residue of said Testatrix's personal Estates and 
Effects (to which Defendants EduHird Clarke and Ann 
his Wife daim to be ^titled as aforesaid) may be 
forthwith settled and ascertained by the Decree of the 
Court ; and more particularly, that it might be Decreed, 
that according to the true meaning and construction of 
said Will, Defendants Clarke and Wife do not^ nor 
doth either of them, take an Absolute Interest in said 
last-mentioned Fourth Part or Share of said Residue, 
except only in die event of their having Children, as ih 
Will provided; and that, in the event of their 
none, such Plaintiffs, and Defendant /onms 
Pretmt, if they shall be living at the death of tht 
Survivor of said Defendants Edward Clarke and Ann lu 
Wife, and if not, such of Testatrix^s Orandchildten at 
shall be then living, will be absolutely entitled to such 
last-mentioned Fourth Part or Share of such Residue, 
or to the Stocks or Funds in or upon which same shall 
be invested or secured ; and that, if necessary, all proper 
Directions may be given by the Court fbr the purpose 
of ascertaining the amount of such last* mentioned Fourth 
Part or Share of the said Remdue ; and that same may 
be forthwith accounted for and paid by Defendants 
James Prevost and Charles De Constant, or by said 
Defendant James Prevost, as the ody Executors of said 
Testatrix now in this Country; and when 60 sold, may 
be laid out in the purdiase of Three per Cent. Bank 
Annuities, in the names of such Persons as shall hi 
nominated and appointed by Defendants Edward Clarke 




Prkvost 

and others, 

Clarxb 

and others. 
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and Ann his Wife, to be Trustees thereof; and that 
such Trustees, when so appointed, might be directed to 
execute all proper and necessary Deeds for duly de- 
claring the Trusts of said Stocks or Funds of the said 
Trust Monies or Funds/' 

The Defendants Edward and Ann Clarke, insisted, by 
their Answer, that the Bequest of the Fourth Part of the 
Residue to Ann Clarke, was an absolute and uncon- 
ditional Bequest, clear of any Trust or Contingency. 

Sir S. Ramilly, and Mr. PhiUimore, Soft the 
Plaintiffic — 
There can be no doubt that by the words of this 
Will, there is a Gift to the Children and Ghandchildren 
of the Testatrix, in case Mary Clarke should have no 
Childfen by her Husband. The word *^ entreat'' raises 
a Trust, and is, according to many cases, imperatiTe. A 
question may possibly arise between Children and Grand* 
children; but that it is not now necessary to 



Mr. Hart, for the Executors, submitted to act as the 
Court might direct. 

Mr. Leach, and Mr. Wingfield, for the Defendants 
Clarke and his Wife : — 
This was an absolute Bequest to Ann Clarke. The 
Testatrix entreats her Son in Law, in case he should sur- 
vive her Daughter, to leave his share of the Residue 
" to her Children or Grandchildren.'' A power of Se- 
lection is given. The Court, in some cases, has construed 
the word or as ''and," but it cannot in this case, a 
power of Selection being evidently intended. The 
Court cannot say it is a Trust for the Children onlyA oc 
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the Grandchildren only; and as Clarke made no Selec- 
tion^ no one could claim the Property. In HarUmd v. 
Trigg {a\ Leasehold Estates were bequeathed to ** John 
Harland for ever, hoping he will continue them in the 
Family ; " upon which words the Lord Chancellor said, 
'' I had a doubt whether the Family could not claim 
some Interest in the subject ; but, when I came to con- 
sider, I take the Rule of Law to be this, that two things 
must concur to constitute these Devises, the Terms, and 
the Object. Hoping is in contradistinction to a direct 
Devise; but, whenever there are annexed to such words, 
precise and direct Objects, the Law has connected the 
whole together, and held the words sufficient to raise a 
Trust; but then the Objects must be distinct: — ^where 
there is a choice, it must be in the power of a Devisee to 
dispose of it either way ; if he had sold these Leaseholds, 
the Family could not have taken them from /the Venaee, 
OT if he had givan them to any one part of the Family, 
the others could have no remedy. The Will does not 
import a Devise, as the words do not clearly demonstrate 
an Object." 
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Sir S. Romilfy, in reply : — 
The Argument as to a power of Selection was used 
in Browne v. Higgs (&), but without effect. That case 
went to the House of Lords, and is decisive of the 
present. 



(a) 1 Bro. C. C. 142. 

ih) Heard by Sir R. P. 
Arden, 4 Yes. 708, and re- 
heard by him, 5 Vts. 495* 
and Decree affirmed on ap- 

Vol. II. 



peal lo Lord Chancellor, 
8 Ves. 561, and, afterwards 
on appeal to the House of 
Lords. 

Hh 
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possession of at the time of my decease {a\ except the \%\6, 

looZ. mentioned for Nickolls, but which will fall in as ' 

part of my Property if Nickolls dies before me. In Hoj^mes 

Trust, and for the following Persons: my dear Wife ^' 

shall enjoy the whole during her Life, and at herx decease 

the whole shall be divided between alL my Children 

that shall be then alive ; and if any one or more of my 

^Children shall be dead at the time of the decease of 

my Wife, and leave any legitimate Children living, 

such Child or Children shall be entitled to the portion 

of my Property which their Father and Mother would 

have enjoyed had they been alive at the time of my 

Wife's decease. If it shall appear by my Ledger that 

I am indebted in a sum of Money to my Son William 

John, I desire it to be understood, that that Debt so due 

by me shall be thrown in, or sunk in hotch notch, 

before any division of my Property takes place, as I 

do not mean him to have one farthing more than each 

of my other Children. If my dear Wife survives dl 

my Children, and all their Children, I mean the whole of 

my Property to be at her disposal ; and if she dies 

without making a Will, I desire my Property may be 

equally divided between my Three Sisters, Mary Parker, 

Fkabe Maxwell, and Faith Barker, or such of them 

as may be aKve at the decease of my said Wife ; and if 

one or more of those Three Sisters be dead at the 

decease of my said Wife, my desire is, that any portion 

of my Property that would have fallen to the lot of 

such Sister, had she been living, may go to her Child 

or Children, if any. I appoint my before mentioned 

Brother in Law, Mr. Thomas Edward Barker, and 

(a) The words in Itafics at the time of Vhe execatkm 
werte inserted by the Testator of the Will. 

H H 2 
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Mr. George Miller, Trustees to this my last Will and 
Testament ; and the said Thonas Edward Barker, and 
George Miller, Executors, with my dear Wife Sarah, 
Executrix; and I empower them to sell or let any part, or 
all my Property or Estates ; but I direct that any Lease 
they may grant shall cease and determipe when I have 
no Child alive under Twenty-one years of i^e»'' 



The Testator died 18th February 1816, leaving 
him surviving, the Defendant Wm. John Holmes, his 
eldest and only Son by his first Wife, and his Heir at 
Law ; and the Plaintiffs, Joseph Holmes, Sarah Holmes 
the younger, Charlotte Holmes, Louisa Holmes,BXid Mary 
Jane Holmes, his only Children by his second Wife, 
Sarah Holmes. 

The Defendants, T. E. Barker, G. Miller, and Sarah 
Holmes the Widow, proved the Testatcnr's Will, and 
took possession of the Real and Personal Estate of the 
Testator. 



The Bill, stating these facts, further stated, that 
some years since a Lease of a House in the Strand, in 
which the Testator resided at his death, was granted to 
the Father of the deceased, which was unexpired; and ' 
upon the deatl^ of the Testator's Father, his Widow and 
Executiix granted an Underlease of the Premises to 
the Testator at an increased Rent; and subsequently the 
Testator procured a reversionary Lease of the Premises 
to be granted to him by the then Ground Landlord, for 
a further Term of Ten years, to commence firom the 
determination of the former Lease; and in 1814 the 
Widow and Exesutrix of the Testator's Father died. 



HOLMBS 
V. 
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and the Testator purchased of her Executors the Interest 1 8 1 6. 

in the Lease granted to his Father^ and thus became en- 
titled to the Residue of the term of years in the Lease 
to his Father, and for the reversionary term of Ten years g ^ hkkr. 
granted tQ the Testator :— That in the year 1813, the 
Testator entered into a Contract for the Purchase of the 
Fee Simple of a House in the Strand in which the 
Testator resided, and of which he had Leases as before ^ 
mentioned ; but owing to difficulties, the Purchase was 
not completed. 

The TestaJtor abo entered into another Contract for 
tlie Purchase of tlie Fee Simple in Lands at LetoUham in 
Kentf which Purchase was not completed/at his death. 
The Bill charged, that the Personal Estate possessed 
by the Defendants, the Trustees and Executors of the 
Testator, ought, if a good and satisfactory Title to such 
Premises could be made by the Vendors, to be com- 
pleted by the Defendants, the Executors and Trustees, 
and the Messuages and Lands therein respectively com- 
prised ought to be conveyed to the Defendants, the 
Executors and Trustees, upon the Trusts of the Will of % 
the Testator. 

The Praj/er of the Bill was, that the Will of the 
Testator might be established, and the Trusts of the 
same carried into Execution, and for the usual Accounts ; 
and that the several Purchases in the Strand and at 
Lewisham might be decreed to be carried into effect, 
and the Purchase Monies paid out of the Personal 
Estate of the Testator ; and that the Plaintiffs, the.Chil- 
dren of the Testator, might be declared entitled to the 
benefit of such Contracts when completed, in equal 
shares with the Defendant William John Holmes, sub- 

H H3 
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making of the WiH^ and therefore the Lands did not 
pass ; but the Master of the Rolls there says, '* Having 
contracted l^r the purchase of the Inheritance, he 
became complete Owner of the whole Estate; for it 
is clear in this Court, a Party who has contracted for 
the purchase of an Estate, is equitable Owner. The 
Vendor is a Trustee for him. If he had by his Will 
afterwards disposed df all his Lands, this Estate would 
haive passed by that Will. 
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The insertion of the words was to give to his Will a 
prospective efleet; the words are not^ of which I may 
be in possession, but, of which I may be in possession 
at the time of my decease. As a question of Intention, 
the conclusion is dear, from the expressions in his Will^ 
relative to his eldest Son, that he should only take an 
equal share with his other Children, and from the indi- 
rect evidence arising from the unfortunate situation of 
die Son, an Idiot. 

Mr. Perkim, fo^the Defendant /. W. Holmes, the 
Heir at Law : — 
The Testator devises only the Estates " of which he 
might be in possession of at the time of his decease/' 
Tkem words explain the Bequest before made, and the 
Entii^ 0Qi;itracted for do not pass, he not being in 
possession of such Estates; and the Heir at Law is 
therefore entitled to the Estates contracted for. 



The Vice-Chancbllob : — 
The intention ef this Testator, apparent throughout 
his Will, is to dispose of all his Property. He did not 
mean to die intestate as to any jJart of his Property 
He gives by his Will, to his Trustees and Executors 

H H 4 
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i8ia« 

HOLMSS 

r. 
Barker. 



" the whole of his Property, of whatever description^ 
Freehold, Leasehold, Personal, Real, or by whatever 
name it may be called, of which he may be in possession 
at the time of his decease/' This comprehends ^ his 
Property. He did not mean any Property to descend 
to his Heir, who is an Idiot He directs, '* if it shali 
appear by his Ledger that he is indebted in a sum of 
Money to his Son WilUam Jobu, he desires it to 
be understood, that debt so due by him should be 
thrown or sunk into hotchpot beforo any diyisicm of his 
Property should take place, as he did not mean him to 
have one farthing more than each of his ChildrenJ* Hie 
Testator could not mean that his personal Property, in 
exclusion of his other Childr^ should be applied in 
payment of the Estates contracted for, and that they 
should descend to his Heir. That would be to contra- 
dict what he had said before, viz. that his ddest Son 
should not have one farthing more than his other Chil- 
dren. He does not limit the Devise by giving Estates 
noil? in my possession, but all his Estates in his possession 
at the time of his death. He was in possession of the 
equitable Estate in the Estates agreed to be puicbased. 
He had the present Ownership; he was as complete an 
Owner in Equity as ever he could be, and might, by his 
Will, dispose of the Estates agreed to be purchased. 
If he had before his death acquired the legal Estate, 
it would not have been a revocation of his Wl11(<i). 
He is entitled to the Rents. He has, in the consideration 
of a Court of Equity, the present possession of the 
Estates. It is clear he meant to pass the Leasehold in 
the Strand, in which he resided, for he mentions Lease- 
hold Estates in his Will, and had no other Leasehold 
Estate. He could not mean to give the Leasehold to 

00 See Rawlios r. Burgess, 2 Ves. and Bea. (Ss. 
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one, and the Freehold to another. The Estates pon^ 
tracted for passed under his Will. He had a virtual 
legal constructive possession of the Estates contracted 
for/and they pass under the Will (6). 
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HUBBARD V. HEWLETF. 

[11th July 1817.] 

1 HE Plaintiff having put in an insufficient Exami- 
nation to Interrogatories, it was, on Motion, refei^ed to 
the Master, to whom the Cause stood referred, to look 
into the Interrogatories, and the Examinaticm of the 
Plaintiff. This the Master accordingly did, and re- 
ported the Examination insufficient. 

Mr. Spence now moved, that it might be referred 
back to the Master to tax the Defendant, her Costs, 
in respect of the Plaintiff's insufficient Examination. 
He observed, that if a Defendant is under an Order to 
put in an Answer, or in default a Serjeant at Arms to go 
against him, and he puts in an insufficient Answer, a 
Motion may be made that a Serjeant at Arms go against 
him; and on the same principle, it was held, in Westonv. 
Jay (c), where a Defendant was und^ an Order to put 
in an Answer to Interrogatories within four days, or a 
Serjeant at Arms to go against him, and the Defendant 
put in an insufficient Answer, an Order was made, on 



The Master 
reported that the 
Plamtifhadjmt 
in an innfficient 
E x amna t umto 
Intemgatories* 
HeUonMotum, 
that Defendant 
was entitled to a 
reference to to* 
the Costs in re- 
spect (jfstich 



(b) See Cave v. Cavet a vel. 
Lord NorUuDgton*8 Reports, 
p. 180. 



(c) Antfl^ 1 Vol. p. 587. 
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Metion, tliftt a Serjeant at Arms should go a^ask him; 
So if an insufficient Answer to a Bill is pot in, and le^ 
ported such, the PhintifF may move to obtain hk Costa 
in respect of the insufficient Answer; and on the same 
principle, he contended, a Party was entitled to Costs 
occasioned by the reported insufficiency of an Exami- 
nation to Interrogatories. He observed, that the Regis- 
ter, Mr. Raynesford, had seen precedents of such an 
Order. He also cited Bamis v* Flack {by 

The Vice-Chancellob :— 
You may take the Order. 

(by laVes. 987. 



Ex parte BIGNOLD and KENT, Asaignees of 
ROBEBT LEEDS, a Bankrupt, m re SAMUEL 
CHARLES. 



Sum ptrid by 
nnitake by an 
Assignee of one 
Bankruptcy to 



[4th Nov. 1817.] 

The Petition Stated, that on the 10th Jidy 1&14, 
a Commission of Bankruptcy issued against M^ieri 
Leeds and that the Petitioners, together with the said 



^'^g^^'^^^r g^^^^i Charles, were chosen Assignees :— That Samuel 
and ' Charles received divers Sums belonging to the Estate 

divided amongst 

the Creditors, by tie latter, directed to be paid out of figure Effects. 

An Assignee becoming Bankrupt with Monies in his hands, his Estate is 
not entitled to any Dividend on the proof made by him under the Estate of 
which he was Assignee, until jTull reimbursement of the Money which suck 
Assignee had in his hands. 
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of die Bankrupt Robert Lteds, to tke amcMmt, altogether, 
of 5^/. 3«. ^d. : — ^That in coUecting the said Sum he 
incurred aa expense of ^7/. 199^; bmt that be retained 
the Sum of 498/. 45. sd., being the residue of the said 
Sum of 526/. 3f. 5/2. in hia own handa; and that, at 
the time of his Bankruptcy, that 8mm ^me due from 
him tO'the Estate of tbe Benkrupt, Robert Leeds ^^ 
That, on the soth April 1815, m Commission issued 
against said S. Charles, and Assignees were chosen ^— 
That since the Bankruptcy of S. Charles^ no other Asei^ 
nee of Robert Leeds had been appcMnted ; and that the 
Petitionor Ketd, for.himaciC. and Ae PetitiDner BignoU^ 
had prored the said Smaof 498'/. 4s. gd as a Debt 
due from the Estate of S. Charles to th« Estate of the 
Bankrupt R. Leeds ; and that the Fetitioaeii Keid had 
received two Dividends, of 5«. G^Land ^s. in thePoan^ 
upon the said Sum of ^gfS^L 4 s. ^d^ which- amounted 
to 186/. i6«.:— That said Samuel Charles^ before has 
Bankruptcy, had proved a Debt of B^oL lis. gd. 
against the Estate of the Bankrupt Ji» Leeds; and that 
on the let of August 1815, a Dividend of %s. in. tke 
Pound on the Estate of R* Leeds was dechured ; whiiA 
Dividend on S. Charle^B Debt amounted to So/, is. id. :«-^ 
That the residue of the said Sum of 498 il 4s; 5 A, due 
from the Estate of & Charles, after dedtioting said Divi- 
dend of 8a/. 1 1 s., amounts to 416/L 311 ^d. f.* whieh ia 
gi^ater than said Sum of 186/. lOs.; received by Pe» 
titioner Kent aa aforesaid, from the Estate of Charlet, 
by the Sum of aagZ. 7^. ^d*: — ^That J. S. Greemoood, 
one of the Assignees of S. Charles, applied to PetUaooaer 
Kent, for payment of the Dividend dechred o£ the 
Estate of R. Leeds, upon the said Sum of Snoi. lis. 5dL'; 
and that Kent, being ignorant that die same ought, not 



1817^ 
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Beparier 

BittMOi^n 

and another 

in- re 

Charlssv 
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The Petition was supported by an Affidavit of the 
Petitioners, verifying the statements in the Petition. 

The Affidavit, in answer, of J. S. Crreenwood, stated, 
that the go/, was paid to him without any objection by 
Kent, and that he pkced it to the account of the Estate 
of 5. Charles ; and that the same, together with other 
Monies, has been appropriated to the partial payment 
of the Second Dividend, of si. in the Pound, under the 
Estate of 5. Charles : — ^That in making up his Accounts, 
as acting Assignee to the said last-mentioned Estate, 
up to the Meeting for the Second Dividend, sundry 
Bills of Exchange, not due, were iucluded for the pur- 
pose of making such Dividend as* large as possible; but 
that, owing to some such Bills having been since dis- 
honoured, the Money at present in the hands of the 
Assignees is insufficient to cover the said Second Divi- 
dend, of 35. in the Pound, to the whole of the Creditors 
of S. Charles; and that it was uncertain when the out- 
standing Debts would be received. 

Mr. BeU, and Mr. Bickersteth, for Petition. 




Ex parte 

BlOMOLD 

and another^ 

tfi re 
Charlbs. 



Mr. PhUUmore, contra. 

The Vice-Chan CELLOB :-r- 
This Sum of go Z., the Petitioners state, was paid by 
Mistake. The objection made to the repaying it, on the 
part of the Assignee of Charles, is, that he has distri- 
buted the Funds, and has no Assets now in hand; on the 
contrary, after satisfying all the Creditors their Divi- 
dend of 2s. in the Pound, which has been declared, 
if they repay this go /•, it must be out of their own 
Pockets. If there were any mistake, it was one of Rentes, 



CASES IN CHANCERY. 

Banker, that therefore those cases do not apply; but 
whether a Banker or not, can make no difference. The 
principle is clear, that a man cannot come as a Creditor 
upon an Estate to which he is a Debtor. With respect 
to Costs, I do not think that any should be paid; it is 
a mistake of this Person, 'which he applies to set right, 
and which it is fit should be set right; but he cannot 
impose Costs upon others. 




Ex parte 

BiGKOLD 

and another, 

in re 
Chablxs. 
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6« Affidavits on petitions in bankniptcy 
raay be filed afler the petition day, 
but the petition in such case stands 
over, to give time to answer them. 
[Sparrow ex partel - m - - 184 

7. Bill lodged in a banker's hands, to 
be applied for a particular purpose, 
but not so applied, claimable on the 
banker's becoming bankrupt. [Aiken 
ex parte'\ •-•---. 192 

6. A petition in bankruptcy, attested 
by the agent of the attorney for the 
petitioner, and authenticated by his 
attorney, is a sufficient compliance 
with tiie general order of the iffith 
of August 1 809. [BtUott CM parte] 

9. A party haTingan objection of form 
to a petition, ought to be prepared to 
answer the merits, if the objection 
is over-ruled ; and if it is necessftry 
that the petition should stand orer, 
to enable him to file affidavits, he 
pays the costs. [Ibid.]' - - a6i 

10. A creditor having joint property 
of bankrupts in pledge, and selling 
the same after the bankruptcy, may, 
notwithstanding, prove the remain- 
der of his debt under the separate 
estates of the bankrupts, if there is 
no other joint property. [GelUr and 
Honiiclier ex parte] • « ^ '•26a 

1 1 . A person who has not sworn to a 
debt in support of his petition, nor 
proved under the commission, can- 
not petition to supersede a commis- 
sion. [Anonymous]'^ • • - 281 

12. Equitable mortgagee not entitled 
to. .costs, on application for sale of 
Vol. II. 
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pledge, &c. though it was owing to 
the bankrupt that no regular mort« 
gage was made, [Anonji/mous] 281 

13. On marriage of W. W., then in 
good circumstances, he gavQ a bond 
to trustees for 4,000^. conditioned 
for payment of 2,000 1, within one 
month after demand, and for p^yr 
ment to them, in the niean timei of 
interest upon the 2,000 /. by hfdf* 
yearly payments, upon such Trusts 
as were contained in an indenture of 
settlement. By the settlement it was 
provided, that the trustees should 
not call in or denumd payment of 
the 2,000/. or any part thereof, 
during the life of W. W. The inte- 
rest of the 2,000 /. was several years 
in axrear. W. W. afterwards be- 
came bankrupt, never having con- 
sented to a demand upon him for the 
2,000/. Held, the 2,000/. was prove- 
able against the separate estate of 
W. W. [Elder ex p^rie] ' -282 

14. A creditor of the bankrupt was, 
without his privity, named a com- 
missioner undfr the commission, but 
declined acting as such, and after- 
wacds was chosen as assignee. On 
the petition of a creditor he was re- 
strained from acting as a commis- 
sioner. [Crundrvell ex parte] 292 

15. Covenant in a lease ''tbatthelessee 
shall and may have and take a gnng- 
offcrop from twothirdpartsof theara- 
ble lands. Sec, on the effluxion of the 
lease or sooner determiiAition of the 
said term." Lessee became a bank- 
rupt, 31)4 his assignees, on a petition 

II 
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COMMISSIONER OF BANK- 
RUPTS. 

See Bankruptcy, 14. . 

COSTS. 

See Bankruptcy, 9, 16. — Demur- 
rer, 3. — ^Practice, 20. — Ven- 
dor AND Vendee, 3. 

DEVISES AND BEQUESTS. 

1. Devise of an estate to A. J. subject 
to the payment of 500 /., with in- 
terest, to M. H., on her marriage or 
attaining twenty- one, but if she dies 
before marriage or twenty-one, and 
there be no child or children of 
R.H. (the testator's brother) then 
the 500/. to revert to A. J. ; M. H. 
died before marriage or. attaining 
twenty-one; and held, that children 
of R. H. born after the death of 
M. H. were entitled. [Hutckeson and 
another V. Jone«] - - - - 124 

•2. Devise to testator's wife S, D. for 
life, and ailer her decease that the 
estate should be settled by coun- 
sel, and go to and amongst his 
grandchildren of tlie male kind, 
and their issue in tail male, with 
remainder over. Only one grand- 
child born in testator's life, but two 
born afterwards, before the death of 
the testator's wife; and held, a grand- 
child born after the death of the 
testator, and before the death of 
his wife, took an estate tail male. 
[Marshall and others v. Bousfiekt] 
and others] ----- 166 



3. Bequest of the interest of the re- 
mainder of personal * estate, after 
payment of debts and legacies, to 
A. S, W. for life, and at her decease 
to C. C, passes an absolute interest 
to C. C, subject to the prior life 
interest to A. S. W, [Clough v. 
fTyiwitf and another] - - -188 

4« Esltates devised in trust to sell, and 
the produce, together with the per- 
sonal estate, the trustees were di- 
rected to pay and divide unto and 
between testator's son J. A. and his 
daughter A. S. wife of B. S. in 
equal moieties, share and share 
alike, the share of the daughter to 
be for her sole use; and in case of 
the death of either of them, leaving 
any child or children, to stand pos- 
sessed ' of the moiety so given to 
J. A. and A, S., to and for the use 
and benefit of such child and chil- 
dren when they should attain twen- 
ty-one, equally to be divided between 
them if more than one, and if only 
one, &c.; and until they attain 
twenty-one the money to be in- 
vested in the funds, and interest 
applied for maintenance; and if 
either J. A. or A. S. should die 
without issue, the survivor to take. 
Held that J. A. and A. S. were only 
tenants for life of the property, with 
such limitations over as in the will 
mentioned. Farlhing and others 

y. Allen] 310 

5. Words of entreaty in a bequest 
create a trust, although there be a 
power of selection amongst children 
Ii a 
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held to be a fr^d in the infaiUy and 
that be recognised the payment 
when of age, and therefore, and 
because the agreement was contrary 
to the spirit of the bankrupt laws, 
such assignees he)d not entitled to 
call for a repayment of the mo^ey 
paid during the infancy. [Cory and 
others v. Gertcken and others] 40 

9. A lease sought to be set aside as 
having been obtained by surprise 
and fraud ; but, under the circum* 
stances^ the bill dismissed. [Stm/th 
V. Smyth] 75 

d» J. S. in his life tiiqe received 
money to pay custom-house duties 
for H. and M., and there being 
reason to believe the duties were 
not paid, H. and M. called upon the 
administrator of J. S. to invest in 
the Amds, in the oames of trustees, 
a sum sufficient to answer the duties 
if H. and M. should be called upon 
to pay them. Many years elapsed 
without any claim of the duties, and 
the plaintifi* called foi- a re-transfer 
of the funds, but no other relief was 
given except a direction that the 
dividend^ which had accrued on the 
fund should be paid to the plaintiff. 
[Linton and Ux« v. Hyde and others] 

94 
4. On one of two partners retiring 

from trade, it was lefl to arbitrators 
to determine (amongst other things) 
what was to be paid to tbe retiring 
partner for the good-will of the 
trade, and they, on an understand- 
ing that the retiring partner would 



£ X. 



48 f 



not set up the trade iu the same 
street or its vicinity, awarded 500 1, 
as tbe share of the retiring partner 
for the good-will, which Was paid, 
but no mention was made in the 
award as to the retiring partner not 
cturrying on the trade in the same 
street or its ticinity%- Aflerwardsi- 
he having set up the trade in the 
same street, a decree was made» on 
parol evidence of the understamUng 
on which tbe award was- made,. en- 
joining him, on the ground of fw^y 
from carrying on the^ same trftde 
in the same street or its vicinity. • 
[Harrison y, Gardner] - - - 198 
5. A parchase by a nephew, fi:Qm his- 
uncle, who (unknown to the nephew)^ 
was insolvent, and died soon after 
the purchase, for a valuable consi- 
deration, the adequacy of which was*- 
disputed ; held to be unimpeachable 
by creditors of the unde. [Copis aqd ' 
others v« MiddleCon sldH others] 4143^ 

INFANT. 
See Fraud, 1. 

INWNGTION* 

Injunction granted to stay waste, afid* 
from sowing land with mustard 
seed, or any other pernicious crop. 
[Prait V. Breti] - - • -- 69: 

INSURANCE money; 

J.Q. tenant for life, remainder to VfJB/s 
for life, remainder to J. B. in fcer 

I13 
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During life of J. B., houses on the 
estate, insured by him, were burnt 
down, and insurance money paid to 
J. B., which was placed in the funds 
in his name. J. B. by his will de- 
vised the estate to R. S. W. in fee, 
and his personal estate to W. B. 

• W. B. applied part of the iusarance 
money in repairing a house upon 
the estate. The insurance money, 

•unapplied, remained standing in 
J. B/s name. W. B. by his wiU| 
stated the circumstances as to the 
fund so standing in his lA-other's 
name, and bequeathed the residue 
of his personal property* Held, that 
the insurance money unapplied was 
subject to the uses of the settlement, 
and passed to R. S. W. the devisee 
of J. B. [Norris and others v. 
Harrisanhnd others] - - - 268 

LANDLORD AND TENANT. 

5eeBANKRUPTCY,i5,i7. — Injunc- 
tion. 

^ LEASE. 
See Pow£R, 2. 

LEGACY. 

1. Legacy held, upon the wording of 
the will, to be conditional ; and the 
condition not being performed, the 
legatee not entitled to the legacy. 
[Pink and others v.De Thuiseyl 157 

8. Upon the words of the will| legacy 

• decreed,thoughthe fund out of which 
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it was directed to be paid, faife^. 
[Mann at. Copland] - - - 223 

3. Legacies of 1,400/. and 11,000/. 
Bank Stock, held not to pass an ad- 
ditional capital given by the Bank 
subsequent to the will, and before 
the testator's death, in respect of the 
stock, under the power contained in 
the 56th Geo. III. c. 96. \Norri9 
and others v. Harrison and others] 

4. By will, the principal, of certain le- 
gacies, was given to two daughters, 
to be paid on marriage with the con* 
sent of the executors, and on the 
death of either without having mar- 
ried with consent, her legacy to go 
to the snrvhror. By a codicil it was 
provided, that if either of the daugh- 
ters died before twenty-five or mar- 
riage with consent, the legacy of , 
such daughter should go to the sur- 
vivor; One daughter married before 
twenty-five, without consent. Held, 
she was not entitled to the legacy. 
QiMrre, Whether a second marriage 
with consent would entitle her to 
the legacy. [Malcolm and others v. 
0*Callagkan and others] - - 349 

MISDESCRIPTION OF BANK- 
RUPT. 
See BankrupTi 3, 4. 

MISTAKE. 

See Parol Evidence. 

ORDER IN BANKRUPTCY. 
See Bakkruptct, 1. 
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PARTIES'. 

See Power, a. 

PARTNERS. 
See Fraud, 4. 

Quctre, Whether one of two partnere, 
who has retired from an active con- 
cern in the business, can be com- 
pelled to look into the partnership 
accounts, to state the result of them 
as t(i particular transactions which 
the acting partner had transacted, 
and g^ven an account of by his an- 
swer. {Seeley v. Boehm and others] 

176 

PLEA. 

1 . A plea, stating no new matter in bar 
of the suit, over-ruled. [Steffv. An* 
drews and Ux.l ----- 6 

2. Plea, founded on the stat. 33 Hen. 
VIII. c. 3., to a bill of discovery, 
overruled, though good in substance, 
because no specific answer eiven by 
it to certain statements in the bill. 
Afterwards, on cross motions, the 
plaintiff was allowed to amend his 
bill on terms, and the defendant to 
make a new defence. [Crow and 
others v. Sir John Tjfrellf hart.] 

397 
PROPERTY TAX. 

Where the agent of an executor paid 
interest on a legacy fur 17 years, 
without deducting the property tax. 
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held, he could not afterwards de- 
duct, out of future interest due, the 
amount of the property tax on such 
precedent payments. [Currie and 
others v. Goo2i and Ux.] - - 163 

PAROL EVIDENCE. 
See Fraud, 4. 

On a bill for a specific performance of 
an agreement by several persons, to 
enter into several bonds for 1,500 /., 
parol evidence permitted to be read, 
to show that the agreement was to 
give a joint bond for 1,500/. and not 
separate bonds to that amount. [Lord 
IFUliam Gordon and Uz« v. Marquis 
of Hertford and Ux. and others] 106 

PORTIONS. 

By a settlement before marriage, lands 
were given to trustees for five 
hundred years, in trust, that if the 
intended husband and wife should 
leave one or more daughter or daugh- 
ters, younger son or sons, that shDiIld 
be living at the time of the decease 
of the survivors of them, the trustees 
should raise,'&c. 3,000 /. for the por- 
tion or portions of such daughter or 
daughters, younger son or sons, the 
same to be paid to such daughter, if 
but one, and no younger sou^ at 
eighteen or marriage, and to such 
younger son, if but one and no daugh- 
ter, at twenty-one, with allowance 
for maintenance in the mean time, 
&t.; and if there should be more than 



INDEX. 



485 



against two defendants, and aller- 
. wards extended to stay trial. On 
the coming in of the answer of 
one defendant, an order Nisi niust 
be obtained before a motion can be 
made to dissolve the injunction. 
[Naylor and others v. Middleton and 
anoUier] -.----- 131 
6. A bill for a foreclosure cannot be 
set down as a short cause, unless by 
consent. [Rashkigh v. Dayman\ I47 
^, Leave given by a decree to exhibit 
interrogatories, to prove a will of real 
estate. The examiner, thinking he 
wais not authorized to publish the 
deposivionSf an order was made that 
they should be published. [Rossiter 

V. Fitti 165 

8. It is not impertinence to state, in 
amendment of a bill, part of the 
answer by way of pretence, and in- 
terrogate as to it. [Seeley v. Boehm 
and Taylor and others] - •176 
0. Motion to advance a demurrer to 
a bill for an injunction and receiveri 
'refused, on account of the delay in 
the filing of the bill. [Jones v. Tay- 
lor znd othen] • • - - - 181 
10. Leave to prosecute a suit given to 
a creditofi a decree made some years 
before not having been prosecuted* 
[PoToeUv. Walhoorth] - « - 183 
1 1 • When several exceptions are iBken 
to an answer, and the Master reports 
the answer sufficient, and one gene- 
ral exception is taken to his report, 
and some of the exceptions to the 
answer are allowed, some not, and 
others waved^ the Court, in its dis- 



cretion, may order the deposit to be 
divided. [Dawson and others v. 
Busk and another]- - - - 184 

12. When a plea is directed to stand 
for an answer, with liberty to except, 
the plaintiff is entitled to costs. 
[Howling V. Butier] - - - 245 

1 3. Motion, on last seal after Trinity 
term, to dissolve an injunction, and 
that a day might be named in the 
vacation for making the order abso- 
lute; but held, the defendant was 
only entitled to an order Nisi. [Rem 
V. Dixon] ------ 958 

14* Defiendant,under thecircumstances, 
allowed, after the exanunation of 
witnesses, but before publication, to 
have a commission to examine wit- 
nesses as to the point, whether a 
witness, examined by the plaintiff^ 
was not interested in the suit. 
[Vaughan and others ^.TTorraU] 32a 

15. The usual form of the order when 
full costs are given on the allow- 
ance t>f a demurrer. {PSkingion ▼• 
Wignatt] 348 

16. A motion cannot be made for the 
opinion of the Court, to obviate diffi- 
culties of the Master as to the form 
of his report [jigar v. Gumy and 
ethers] 38^ 

17. A mistake being made in a 4e* 
cree, by misnaming the defendants, 
and the Accountant General liaving, 
in consequence, entered an account 
in wrong names, an order was made 
that the Register should alter the 
decree, and that the Accountant Ge« 
neral should also alter the account 
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the ■ejjBct of p«t«» to pfo- 
poee being accouted ior, the Master 

was directed to review his report, | 
and receive their pniposal of a re- j 
ceiver. [Aitarmtf Gemeral t. Da^f] 

3. Receiver General of a comity can- ! 
not be appointed a receiver. [Ihid.] \ 

SEQUESTRATION. 

SeqaestratoTB took posaesaon of certain 
mortgaged estates. The mortgagees, 
ou petition, obtained an order to 
have the rents and profits of the 
mortgaged estates in the hands of 
the sequestrators applied towards 
payment of their mortgage money, 
&c. and possession of the mort- 
gaged estates delivered up to them. 
[Walker and othoa v. Bdt\ - si 

SETTLEMENT. 
Set Bankruptct, 13. 

SUPERSEDING OF COMMIS- 
SION OF BANKRUPTCY. 

5ee Bankruptcy, 3, 4, St ^i* 

SUPPLEMENTAL BILL. 
Set Demurreri 1,4. 

SURETY. 

Semhle, A surety who pays off a 
specialty debt is to be considered as 
a specialty creditor of his principal. 
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[Rakmmm ▼. Jam Wihm and an- 
other] 404 

VENDOR AND VENDEE. 
Set Fraud, 5. 

I. When porrhate aioBey is agreed 
to be paid, and a co n veyance made 
at a given time, and dtspntca arise 
as to the title, and the parehaser 
proposes to the vendor to lay oot 
the porchaae money in ezcbequer 
biDs tin it is wanted, hot the vendor 
returns no answer, and the pnrehase 
money is kid out in exchequer bills, 
the vendee is at the risk, and is en- 
titled to the benefit of such purchase 
money, with 4 A per cent, interest. 
When a purchase is completed, the 
vendee is entitled to the rents and 
profits of the estate until possession 
is given, and the vendor to his pur- 
chase money, with interest; and if, 
by the neglect of the vendor, no 
rents and profits have been received, 
he will be liable for what he might 
have received, unless the purchaser 
has taken possession. [Gairford v« 
AcUmd and another] ... 38 

3. Purchaser under a decree consi« 
dered only as owner of the estate 
from the time he pays in his pur- 
chase money, and oot from the con- 
firmation of the report, by which be 
is declared the best purchaser, he 
having taken objections to the title. 
[Mackrell v. HutU] • in note, 34 

3. Costs of perpetuating the testimony 
of a will allowed to a purchaser. 
[/Wrf.] ---•.,.3^ 



